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In this first part of our day, we will explore the “nuts and bolts” of Section 504 of the Rehabilitation 

Act of 1973 (“Section 504”), a statute that is viewed by some as the “other” special education law 

that addresses the rights of students with disabilities, including those who do not qualify for special 

education services under the Individuals with Disabilities Education Act (“IDEA”).  

 

I. THE STATUTE’S PROVISIONS 

 

For all intents and purposes, Section 504 is a federal anti-discrimination statute that was enacted 

in 1973 that reads, in pertinent part, as follows: 

 

No otherwise qualified individual with a disability in the United States ... shall, solely 

by reason of his or her disability, be excluded from the participation in, be denied the 

benefits of, or be subjected to discrimination under any program or activity receiving 

federal financial assistance....    

 

29 U.S.C. § 794(a).  In other words, all federal fund recipients, including all public school agencies, 

cannot discriminate solely on the basis of disability with respect to the provision of any and all of 

their programs and activities.   

 

II. GENERAL REQUIREMENTS AND DEFINITIONS 

 

Specific student discrimination requirements under Section 504 are not contained in the statute.  

Rather, they are found in the regulations promulgated to implement Section 504’s requirements.   

 

To properly analyze and understand the provisions of the 504 regulations and how they apply to public 

schools, it is important to understand that there are two forms of student disability discrimination that 

arise:  (1) those that involve “504 FAPE” issues and (2) those that involve “504 Non-FAPE” issues.  

For that reason, our discussion of Section 504’s basic requirements is essentially structured as 

depicted below: 
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A. 504’s General Administrative Requirements 

 

Before we explore 504’s educational provisions and requirements, there are some general 

administrative requirements and basic definitions that need to be examined.  The U.S. Department 

of Education’s 504 regulations were promulgated in 1980 and can be found at 34 C.F.R. §§104.1-

104.61 and are set out in seven (7) subparts, A-G.  We will first focus on part of Subpart A of the 

regulations-General Provisions-and then turn to Subpart D-Preschool, Elementary and Secondary 

Education. 

 

B. The Requirement to Designate Someone to Ensure 504 Compliance 

 

Under Section 504, every federal fund recipient that employs fifteen or more people is required to 

designate “at least one person” to coordinate its efforts to comply with the law.  34 C.F.R. § 104.7.  

In terms of who is selected to serve as the “504 Coordinator,” the law does not provide any guidance 

regarding this issue.  In my experience, it is typically the school district’s “Student Services Director” 

that serves as the 504 Coordinator responsible for coordinating student 504 activities.  However, there 

also needs to be someone who coordinates employment and facilities issues under the other Section 

504 (and Americans with Disabilities Act (ADA)) provisions, which may likely be two other people, 

particularly in large school districts.   

 

Sometimes, the school district’s Special Education Director may also be designated as the 504 

Coordinator for handling student 504 issues and complaints.  Every school district is different with 

respect to how this requirement is met and who serves as the district’s 504 Coordinator.  It should 

also be noted that it has become a matter of practice (not a requirement) that someone be designated 

at each school to serve as a “local 504 Coordinator” or liaison as well.  In Alabama, it is common that 

counselors or Assistant Principals will be designated to serve in this role.  

 

C. 504’s Basic Working Definitions 

 

The definitions that apply under Section 504 generally with respect to disability discrimination 

apply when discussing Section 504’s educational requirements.  Thus, we will begin here with the 

basics of some of the definitions found in Subpart A of the 504 regulations. 

 

Note on Political Correctness:  Unfortunately, the 504 educational regulations are in desperate 

need of an overhaul.  Until that is done by the federal government and they are revised to reflect 

political correctness, the regulations continue to use the very old, politically incorrect reference 

to “handicap.”  Thus, where the regulations are quoted herein, the old language will appear 

from time to time.  As everyone knows, the politically correct terminology is persons first 

terminology: “individual with a disability.” 

 

 1. Definition of “otherwise qualified” individual with a disability 

 

With respect to the provision of public preschool, elementary, secondary or adult educational services, 

a “qualified handicapped person” is one: (1) of an age during which nonhandicapped persons are 

provided such services; 2) of any age during which it is mandatory under state law to provide such 

services to handicapped persons; or 3) to whom a state is required to provide a free appropriate public 

education under [the IDEA].  34 C.F.R. § 104.3(l)(2). 
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With respect to non-educational or other activities and services, the term means “a handicapped 

person who meets the essential eligibility requirements for the receipt of such services.”  34 C.F.R. § 

104.3(l)(4). 

 

 2. Definition of “individual with a disability” 

 

A person is “handicapped” under Section 504 if he or she:   

 

a. Has a physical or mental impairment which substantially limits one or more major life 

activities;   

b. Has a record of such an impairment; or  

c. Is regarded as having such an impairment. 

 

34 C.F.R. § 104.3(j)(1). 

 

 3. Definition of “physical or mental impairment”   

 

a. Any physiological disorder or condition, cosmetic disfigurement or anatomical loss affecting 

one or more of the following body systems:  neurological; musculoskeletal; special sense 

organs; respiratory, including speech organs; cardiovascular; reproductive; digestive; genito-

urinary; hemic and lymphatic; skin; and endocrine; or  

 

b. Any mental or psychological disorder, such as intellectual disability,1 organic brain syndrome, 

emotional or mental illness, and specific learning disabilities. 

 

34 C.F.R. § 104.3(j)(2).  It is important to note that this language has never been all-inclusive in terms 

of disorders or conditions that could be considered impairments under Section 504, and the definition 

of “physical or mental impairment” is interpreted very, very broadly. 

 

 4. Definition of “major life activities" 

 

Under the 504 regulations, “major life activities” include functions such as caring for one’s self, 

performing manual tasks, walking, seeing, hearing, speaking, breathing, learning and working.  Of 

course, this list has never been all-inclusive.   34 C.F.R. § 104.3(2)(ii).  In addition, school agencies 

may not limit the definition to “learning” when considering whether a student has a disability. Dear 

Colleague Letter, 58 IDELR 79 (OCR 2012), Question 7.  

 

 5. Definition of “substantially limits” 

 

In order to constitute a disability, the existence of an identified physical or mental impairment is 

not enough.  The impairment or condition must substantially limit a major life activity.  

Unfortunately, however, there is no definition of “substantially limits” in the 504 regulations and, 

according to OCR, the determination of substantial limitation is made on “a case-by-case basis 

with respect to each individual student.”  “Frequently Asked Questions about Section 504 and the 

Education of Children with Disabilities,” 67 IDELR 189 (OCR 2015) (hereinafter “FAQ 2015”).  
 

1 As of August 10, 2017, the 504 regulations (and IDEA) were amended to remove the term “mental retardation” 

and replace it with “intellectual disability” based upon Rosa’s Law. 
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 There is some “clarification” in the ADA Title II regulations of the term “substantially limits.”  

An impairment will be considered a disability under the ADA (and, therefore, Section 504) if it 

substantially limits the ability of an individual to perform a major life activity “as compared to 

most people in the general population.”  The regulations explain, however, that an impairment 

does not need to prevent, or significantly restrict, the individual from performing a major life 

activity in order to be substantially limiting.  In the regulatory commentary to the ADA regulations, 

an example is given of an individual with carpal tunnel syndrome who can demonstrate that the 

impairment substantially limits the major life activity of writing, even if the impairment does not 

prevent or severely restrict the individual from writing.  See 81 FR 53230.   

 

As with its other broad provisions, the ADA regulations addressing “substantial limitation” 

provide that the determination of whether an impairment substantially limits a major life activity 

requires an “individualized assessment,” and the comparison of an individual’s performance of a 

major life activity to the performance of the same major life activity by most people in the general 

population “usually will not require scientific, medical or statistical evidence.”  28 C.F.R. § 

35.108(d)(1)(vi) and (vii) (emphasis added).  Overall, it is the U.S. Department of Justice’s (DOJ) 

position that when addressing the “substantial limitation” question, it should not require an “extensive 

analysis.”  Indeed, the DOJ has stated that the term “substantially limits” is to be construed broadly 

in favor of expansive coverage and is not meant to be a demanding standard.  28 C.F.R. § 

35.108(a)(2) (emphasis added).     

 

III. “CHILD FIND” AND OTHER BASIC “504 FAPE” REQUIREMENTS 

 

A. “Child Find” under the 504 Regulations 

 

The 504 regulations contain the following language regarding the duty to conduct evaluations 

under Section 504: 

 

A [federal fund] recipient that operates a public elementary or secondary education 

program or activity shall conduct an evaluation…of any person, who, because of 

handicap, needs or is believed to need special education or related services before 

taking any action with respect to the initial placement of the person in regular or 

special education and any subsequent significant change in placement. 

 

34 C.F.R. § 104.35(a)(emphasis added).   Based upon this 504 regulatory language, it is OCR’s 

position that public schools must identify, locate and conduct a free evaluation of students who, 

because of a disability, “need or are believed to need” special education or related services.  Thus, 

if school personnel receive information that would lead them to suspect that a student has a 

disability—for example, that a student has ADHD and needs or is believed to need special or 

related services in addition to regular education services—the school district must evaluate to 

determine if the impairment substantially limits that student in a major life activity.   

 

According to OCR, it is important that school districts consider conducting an evaluation when a 

student demonstrates to teachers or parents signs of needing special education or related aids and 

services to meet their individual educational needs as adequately as the needs of their nondisabled 

peers are met.  Dear Colleague Letter and “Students with ADHD and Section 504:  A Resource 
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Guide,” 68 IDELR 52 (OCR 2016) (hereinafter “ADHD Guide”), pp. 9-10 (emphasis added). 2   

See also, Polk Co. (FL) Sch. Dist., 56 IDELR 179 (OCR 2010) [where district’s policies indicated 

that completing the RTI process was a prerequisite to qualifying for special education services and 

the district told the parent that the student first had to complete general education interventions 

before an evaluation could be conducted, district violated Section 504’s evaluation requirements.  

By September 2009, the district had sufficient evidence, based upon parent input, the student’s 

poor academic performance and medical documentation that the student might need special 

education or related services because of his ADHD, but waited until March 2010 to conduct an 

evaluation]; and Tracy (CA) Unif. Sch. Dist., 115 LRP 17619 (OCR 2015) [although the student 

was diagnosed with ADHD and had problems finishing his work, the district refused to evaluate 

him for approximately four months.  Since the beginning of the school year, the student received 

low test scores in math, English and Language Arts, and his teachers reported that he had problems 

focusing in class, had academic troubles for years and needed extra time to complete assignments 

and other informal classroom accommodations.  However, the district declined to initiate the 

evaluation process, arguing that it could only refer students for an evaluation after they received 

six to eight weeks of academic interventions.  Such a blanket policy is inappropriate, and the 

district is ordered to provide the student with compensatory education]. 

 

The bottom line is this:  OCR expects schools to be on the “look-out” for signs of a possible 

disability and/or possible need for 504 services and to move forward with an evaluation when 

sufficient signs are present, notwithstanding whether the student at issue has received RTI 

interventions or the parent has asked for a 504 evaluation.  In Part II of our session today, we will 

discuss these “signs” of a possible disability in more detail and examine what those might look 

like. 

 

B. The Components of a “504 Evaluation” 

 

So, the school has decided that an evaluation under Section 504 should be conducted.  What does 

a 504 “evaluation” look like? 

 

As a general matter, it is important to remember that the “evaluation” process under Section 504 

involves two separate and distinct steps. According to OCR, school districts are to make the 

following determinations when conducting a 504 “evaluation”: 

 

1. Does the student have a disability under Section 504? (the “disability determination”) 

 

2. If so, does the student need regular or special education under Section 504, related aids and 

 services, or supplementary aids and services because of the disability, and in what setting 

 should the student receive them? (the “504 Plan/placement determination”) 

 

ADHD Guide, p. 19.  In conducting the two determinations that make up the overall “504 evaluation,” 

the 504 regulations set out the following “evaluation” requirements: 

 

  

 
2 Though the ADHD Guide was designed to address obligations under Section 504 to students with ADHD, the general 

guidance contained in it should be viewed to extend to obligations to students with other diagnoses and conditions as 

well—such as dyslexia, OCD, anxiety disorder, PTSD, etc.  
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 1. The role and use of formal “tests” in the “504 evaluation”  

 

While the 504 regulations do not provide much in terms of what the components of a “504 evaluation” 

are to look like, they do set out the following minimal provisions: 

 

A school agency shall establish standards and procedures for the evaluation and 

placement of persons who, because of handicap, need or are believed to need special 

education or related services which ensure that: 

 

 i. Tests and other evaluation materials have been validated for the specific 

 purpose for which they are used and are administered by trained personnel in 

 conformance with the instructions provided by their producers;   

 

 ii. Tests and other evaluation materials include those tailored to assess specific 

 areas of educational need and not merely those which are designed to 

 provide a single general intelligence quotient; and   

 

 iii. Tests are selected and administered so as best to ensure that, when a test is 

 administered to a student with impaired sensory, manual, or speaking skills, 

 the test results accurately reflect the student's aptitude or achievement level 

 or whatever other factor the test purports to measure, rather than reflecting 

 the student's impaired sensory, manual or speaking skills (except where 

 those skills are the factors that the test purports to measure).   

 

34 C.F.R. § 104.35(b).   While these provisions exist in the 504 regulations, it is not typical that an 

evaluation for a student in the “504-only” context would include the administration of formal tests.  

Rather, most “504 evaluations” are much more informal as will be discussed in the next section. 

 

 2. The collection of data from a variety of sources in the “504 evaluation” 

 

As noted previously, it is not typical that “formal tests” or assessments are necessary in conducting 

an evaluation in the “504-only” scenario.  Unlike IDEA, the 504 regulations generally refer to 

“evaluation data” and require school agencies to “draw upon information from a variety of sources, 

including aptitude and achievement tests, teacher recommendations, physical condition, social or 

cultural background, and adaptive behavior” when conducting a “504 evaluation.”  In addition, school 

agencies are required to have procedures in place to ensure that all of this information obtained from 

all such sources is documented and carefully considered. 3    34 C.F.R. § 104.35(c).  

 

Of course, the examples of the “variety of sources” listed in the 504 regulations is not all-inclusive.  

For instance, OCR has noted that the “variety of sources” considered may also “include information 

from the student, the student’s parents and caregivers, teachers, and other professionals, such as 

psychologists and physicians.”  Thus, it is prudent to “consider” all information that parents provide 

to the school when making the 504 evaluation determinations.  It is important to note, however, that 

 
3 This is the only provision of the 504 educational regulations that requires written documentation of a school’s 504 

educational process.  Thus, at the very least, schools must maintain documentation that reflects all information that 

was collected and considered as part of the “504 evaluation” process. 
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while parental information—such as a doctor report or recommendation—should be considered, it is 

not determinative of whether a disability exists or whether a 504 Plan is needed. 

 

While OCR notes that information provided by a student’s parents or other caregivers should be 

considered, it is important to remember that OCR has also said that while schools may request such 

information from parents, they may not require parents to provide it.  Rather, according to OCR, it is 

the school’s obligation to evaluate, and it cannot “shift the burden of that cost or obligation onto the 

parent.”  ADHD Guide, p. 19.  For that reason, school agencies should avoid statements such as “if 

you’ll bring us the doctor’s report, we’ll consider 504.”   

 

 3. The “knowledgeable group” to conduct the “504 evaluation” 

 

The 504 regulations require a “group of persons including persons knowledgeable about the child, the 

meaning of the evaluation data, and the placement options” to make the “placement” or services 

determination.  34  C.F.R. § 104.35(c).  OCR has noted that this is often called “a Section 504 Team.”  

ADHD Guide, p. 25.  While parents are not listed in the regulations as a required part of the “group,”  

it has become “best practice” to invite parents to be a part of the 504 Team rather than to provide them 

notice of 504 actions and decisions after the fact and without their participation or input. 

 

C. The Role of Mitigating Measures in the “504 Evaluation” 

 

Since the 2008 ADA Amendments were passed and for purposes of making the disability 

determination under Section 504--that is, whether a student has a physical or mental impairment 

that substantially limits a major life activity—school districts may not consider the ameliorative 

effects of any mitigating measures that the student may be using.  FAQs about Section 504 and the 

Education of Children with Disabilities (2009), Question 21.  Thus, when deciding whether a 

student is an “individual with a disability,” the fact that the student’s medication is controlling all 

of his/her ADHD symptoms cannot be considered.  Rather, the disability determination must be 

made as if the student is not taking any medication—or, as OCR says, in the student’s “unmitigated 

state.”  ADHD Guide, pp. 21 and 22. 

 

1. Defining mitigating measures 

 

The ADA Title II regulations essentially maintain the same definition of “mitigating measures” 

that is in the 2008 ADA Amendments, which includes, but is not limited to: 

 

• Medication 

• Medical supplies 

• Equipment 

• Appliances 

• Low-vision devices that magnify, enhance, or otherwise augment a visual image, nut not 

ordinary eyeglasses or contact lenses 

• Prosthetics, including limbs and devices 

• Hearing aids 

• Cochlear implants or other implantable hearing devices 

• Mobility devices 

• Oxygen therapy equipment and supplies 
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• Use of assistive technology 

• Reasonable modifications or auxiliary aids or services 

• Learned behavioral or adaptive neurological modifications 

• Psychotherapy, behavioral therapy, or physical therapy  

 

28 C.F.R. § 35.108(d)(4).   

 

2. Considering the effects of mitigating measures 

 

OCR has noted that 504 Teams must consider evidence of whether an impairment would be 

substantially limiting in the absence of the ameliorative effects of mitigating measures, e.g., 

medication.  According to OCR, this could include evidence of limitations that the student 

experienced prior to taking medication or evidence concerning the expected course of a particular 

disorder absent the medication or other mitigating measures.  “This is why it is also beneficial to 

involve the parent in the evaluation process, as parents would be an excellent resource to provide 

such evidence.”  ADHD Guide, p. 21. 

 

OCR also notes that, in its experience, school districts sometimes discount off-campus, but school-

related activities in which a student has engaged to mitigate the effects of his or her ADHD.  For 

example, a student with ADHD might take extra time to complete one homework assignment 

because it takes her longer to employ strategies developed over time to break down a question, 

conduct research and write an essay.  Even though the student may timely turn in homework 

assignments, she may still be substantially limited in a major life activity, such as thinking or 

organizing, because of ADHD.  In fact, the student’s use of mitigating measures could be an 

indication to the school that she may have a disability.  ADHD Guide, p. 21. 

 

The bottom line is this:  When making the disability determination, the 504 Team must determine 

whether there is a “substantial limitation” in a major life activity without consideration of or regard 

to the positive effects of any mitigating measures.  For example, where a student is taking 

medication for ADHD, the determination of “substantial limitation” and whether the student has a 

disability would need to be made based upon evidence (if it exists) of how the student performs 

major life activities when not on medication.  It is important to remember then that the 504 Team 

cannot take the position that the student is not an individual with a disability under Section 504 

because the student has a “correctable” condition or one that can be or is resolved through the use 

of mitigating measures.   

 

D. Making the “504 FAPE”/Special Services/Placement/Plan Determination 

 

Obviously, if a 504 Team finds that a student does not have a disability, the evaluation process 

will end there; but for students who have been determined to have a disability, the special 

services/placement/plan determination will be made.   

 

In general, the 504 regulations require school agencies to provide a “free appropriate public 

education” to all qualified individuals with a disability in their jurisdiction, regardless of the nature 

or severity of the disability.  34 C.F.R. § 104.33(a).  Specifically, “appropriate education” is “the 

provision of regular or special education and related aids and services that (i) are designed to meet 

individual educational needs of handicapped persons as adequately as the needs of 

nonhandicapped persons are met” and are based upon 504’s LRE, evaluation and procedural 
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safeguard requirements.  34 C.F.R. §104.33(b) (emphasis added).  The operative question, then, is 

as follows:   

 

 

 

 

 

 

If the answer to this question is “yes,” OCR has noted that although Section 504 does not require 

it, school agencies will often document the elements of an individual student’s 504 FAPE in a 

document, typically referred to as a “Section 504 Plan.”  ADHD Guide, p. 4.  

 

E. The “Record of” and “Regarded as” Portions of the Disability Definition 

 

It has been OCR’s long-standing position that the “regarded as” and “record of” portions of the 

disability definition are 504 Non-FAPE issues.  The fact that a student has a “record of” or is 

“regarded as” having a disability is not sufficient to trigger 504’s FAPE provisions.  Rather, such 

students who meet those definitions cannot be discriminated against solely on the basis of a record 

of an  impairment or the fact that they are “regarded as having an impairment.”  2015 FAQ, 

Question 37.   

 

 Record of a disability 

 

The “record of” portion of the disability definition includes someone who “has a history of, or has 

been misclassified as having, a mental or physical impairment that substantially limits one or more 

major life activities.”  34 C.F.R. § 104.3(j)(2)(iii).  With respect to this provision, OCR has noted 

that unless a person actually has a disabling condition, the mere fact that he/she has a “record of” 

one is insufficient to trigger 504’s FAPE protections.  OCR Senior Staff Memorandum, 19 IDELR 

894 (1992).  Rather, this provision protects individuals from Non-FAPE discrimination based upon 

a recorded past impairment.  However, to be entitled to 504 FAPE via a 504 Plan, a student must have 

a present impairment that requires the provision of some special services and the implementation of 

a 504 Plan.   

 

 Regarded as having an impairment 

 

The same goes for the “regarded as” portion of the disability definition.  Under the regulations, 

“regarded as having an impairment” includes someone who: 

 

a. Has a physical or mental impairment that does not substantially limit major life activities 

but is treated by a [school system] as constituting such a limitation; 

b. Has a physical or mental impairment that substantially limits major life activities only as a 

result of the attitudes of others toward such impairment;   

c. Has no impairments but is treated by the recipient as having such an impairment. 

 

34 C.F.R. §104.3(j)(2)(iv).  Just as a school district may not discriminate based upon a record of 

an impairment, it cannot discriminate because it “regards” someone with an impairment in such a 

way that they are treated differently or excluded from services.  This would include someone who 

has a condition that does not substantially limit a major life activity, but he/she is treated by others 

Based upon all of the relevant evaluative data drawn from a variety of sources, 

does this student with a disability need special services in order that his/her 

educational needs are met as adequately as the needs of nondisabled students are 

met? 
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as if he/she does.  It could also include someone who has an impairment that does substantially 

limit a major life activity but only because of the attitudes of others toward that impairment.  

Simply because someone “regards” a student as disabled, however, does not necessitate a Section 

504 Plan, unless the student truly has a disability and is in actual need of some form of special 

services under 504. 

 

F. Episodic and Temporary Conditions 

 

Another addition made by the 2008 ADA Amendments was that an impairment that is episodic or 

in remission is a disability if it would substantially limit a major life activity when it is active.   

With respect to students, then, a school district would not want to assume that because a student’s 

condition is in remission, that student would not be protected against the anti-discrimination 

provisions of Section 504.  In addition, there may be times that the student’s condition, when 

active, requires 504 FAPE services as documented in a 504 Plan.  FAQ 2015, Question 35. 

 

With respect to “temporary conditions,” the ADA regulations provide that, even where a temporary 

impairment may last for less than six months, that impairment may still constitute a disability 

under the ADA.  28 C.F.R. § 35.108(d)(1)(ix). 

 

G. Conducting Reevaluations under Section 504 

 

A 504 “reevaluation” is only required to be done “periodically” under the Section 504 regulations.  

The 504 regulations provide for a “reevaluation” as follows: 

 

A recipient shall establish procedures for periodic reevaluation of students who have 

been provided special education and related services.  A reevaluation procedure 

consistent with IDEA is one means of meeting this requirement.  

 

 34 C.F.R. § 104.35(d).  It seems to have become a national practice that reviewing the disability and 

plan/services determinations occur at least annually.  However, a “reevaluation” of disability or 

needed services could happen whenever warranted.  For instance, if a teacher or other member of 

the 504 Team no longer sees evidence of a disability in the educational environment, the Team 

should reconvene, conduct a re-evaluation by examining all relevant evaluative data and suggest 

a “change in placement” in the form of the discontinuation of services.  Of course, because this is 

a proposed “change in placement,” parents must be provided notice of the proposed change and a 

copy of their Parent Rights under Section 504. 

 

H. 504 FAPE Procedural Safeguards 

 

1. “Parent Rights” under Section 504 

 

The 504 regulations require school agencies to establish and implement, with respect to actions 

regarding the identification, evaluation or educational placement of persons who, because of 

handicap, need or are believed to need special instruction or related services, a system of procedural 

safeguards that includes: 
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 a. Notice; 

 b. An opportunity for the parents or guardian of the person to examine relevant 

 records; 

 c. An impartial hearing with opportunity for participation by the person's parents or 

 guardian and representation by counsel; and 

 d. A review procedure. 

 

34 C.F.R. §104.36 (emphasis added).  Compliance with the procedural safeguards under the IDEA is 

noted as “one means” of meeting the procedural safeguards requirement.   

 

In addition to the procedural requirement to maintain an impartial 504 hearing system, school 

agencies that employ more than 15 employees must establish more informal grievance procedures 

that provide for the prompt and equitable resolution of complaints.  34 C.F.R. § 104.7(b).  However, 

school agencies must be careful not to require parents to go through the grievance process prior to 

initiating a 504 hearing, if that is what they choose to do.   

 

2. Parent consent under Section 504 

 

Noticeably absent in the 504 regulations is any requirement for parental consent for a 504 evaluation 

or services.  When the 504 regulations were promulgated in 1980, the U.S. Department of Education 

intentionally did not adopt the procedural safeguards set out in the IDEA and limited them, although 

noting that school agencies could adopt the procedural safeguards under the IDEA if they wanted to 

do so.   

 

Obviously, best practice would dictate that parents are invited to 504 disability determination and 

services/placement meetings and afforded the opportunity to be a participant in such meetings. 

However, the 504 regulations simply do not require that parental consent be obtained prior to the 

provision of 504 services or prior to conducting a “504 evaluation” and determining what services 

will be provided.  If a student is deemed to have a disability and in need of special services under 

Section 504, the school district must provide notice of the determination to the parent, along with 

notice of their 504 Parent Rights.  Should the parents wish to challenge the “evaluation,” then they 

can challenge that by seeking an “impartial hearing” under Section 504. 

 

It is important to note that although the 504 regulations do not require parental consent prior to 

evaluations and the provision of services, OCR has said on several occasions that “Section 504 

requires informed “parental permission” for initial evaluations and if a parent should refuse 

“consent,” Section 504 and IDEA “provide that school districts may use due process hearing 

procedures to override the parents’ denial of consent.”   2015 FAQ, Questions 27 and 42.  Though 

OCR says all of this, there is no actual statutory or regulatory support for that position.  Indeed, 

when questioned about whether consent must be in writing, OCR has responded that “Section 504 

is silent on the form of parental consent required.  OCR has accepted written consent as 

compliance.  IDEA as well as many state laws also require written consent prior to initiating an 

evaluation.”  2015 FAQ, Question 42. 

 

The bottom line is this:  If a parent truly does not want their child to be evaluated or served under 

Section 504 after receiving notice of such, why would a school district continue to insist upon it?  

If there were reasons to insist, then notice and 504 Rights would be given to the parent that an 

evaluation or services will proceed, and the parent could challenge that by initiating a 504 hearing.  
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At that point, the school district might then decide not to go forward with its action and document 

that it has decided, based upon the parent’s opposition, not to proceed. 

 

Note:  Schools must check with their school attorneys regarding whether they should 

incorporate an added requirement for formal consent for 504 services and initial evaluations 

into their 504 procedures and forms.   

 

IV. 504 NON-FAPE BASIC REGULATORY REQUIREMENTS 

 

The Section 504 regulations mandate that school districts provide “equal access” to all of their 

nonacademic and extracurricular services and activities.  Specifically, the 504 regulations provide 

that:  

A school system shall provide nonacademic and extracurricular services and activities 

in such a manner as is necessary to afford handicapped students an equal opportunity 

for participation in them.  These services and activities may include: 

 

 i. counseling services; 

 ii. physical recreational athletics; 

 iii. transportation; 

 iv. health services; 

 v. recreational activities; 

 vi. special interest groups or clubs sponsored by school systems; 

            vii. referrals to agencies which provide assistance to handicapped persons; and  

 viii. employment of students, including both employment by the school system and 

 assistance in making available outside employment.   

 

34 C.F.R. § 104.37.  There are myriad OCR Letters of Findings that have been issued over many 

years with respect to the provision of these services.  What is important is that schools remember that 

this list of activities is not all-inclusive and includes other activities that school districts offer, such as 

after-school programs, field trips, proms, graduation ceremonies, school lunches, the school district’s 

or school’s website, etc.  In Part II of our session today, we will discuss some of these “equal 

access” issues in more detail.  

 

 

 

 

 

 

I. INTRODUCTION 

 

In recent years, complicated student issues under Section 504/ADA have been noticeably on the 

rise, including eligibility determinations, disciplinary and physical and mental health situations 

(and considering COVID-19, these issues continue to be on the rise). In addition, issues such as 

responding to service animal requests and participation in nonacademic and extracurricular 

activities continue to be popular. This session will provide a practical review of these 504/ADA 

questions with an attempt to suggest defensible answers for effective practice.  One final issue to 

PART II: 

BEYOND THE 504 NUTS AND BOLTS: 

HOT TOPICS UNDER SECTION 504 AND THE ADA 
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be addressed will be the differences between OCR and judicial routes with respect to alleged 

violations of Section 504.   

 

As a reminder, Section 504 and the ADA prohibit the same thing with respect to public school 

students—that is, discrimination solely on the basis of disability. As indicated previously, it is my 

view that student discrimination under 504/ADA comes in two forms—1) the failure to provide a 

student with a disability with a “free appropriate public education” (504 FAPE discrimination) and 

2) the failure to provide a student with a disability an equal opportunity to participate or benefit 

from non-educational programs and activities made available by the public school agency (504 

Non-FAPE discrimination) with or without reasonable accommodations.  For that reason, there 

are 504 FAPE and Non-FAPE “hot topics” to be explored.  

 

II. HOT 504/ADA TOPICS BEYOND THE NUTS AND BOLTS 

 

A. 504 FAPE Discrimination Issues 

 

FAPE Issue #1: 504 Child Find Obligations in Light of COVID-19 

 

Looking only at “pure 504” issues (not IDEA), it is expected that students have been and will 

continue to be greatly impacted by the ramifications of COVID-19.  Everything I read these days 

about the impact of COVID-19 on students reveals a clear conclusion that many students will need 

a greatly increased level of academic support, as well as significant support in social emotional 

learning.  It has also been noted frequently that many students will need additional mental health 

supports in the form of related services such as counseling and therapy, and it is almost certain that 

behavioral concerns have been and will continue to be heightened.  Suffice it to say, child find 

obligations have been and will continue to be emphasized under Section 504. 

 

Because most, if not all, “504 only” students receive their 504 FAPE services and accommodations 

in the general education setting, it has not seemed to me that the provision of FAPE during the 

time of school closure and the implementation of 504 Plans during distance learning has been as 

challenging for schools as it has been with students who have IEPs.  While there have certainly 

been many questions to be answered for 504 students during the school closure period (e.g., 

completion of 504 evaluations, convening 504 Team meetings, revision of 504 Plans v. creation 

of plans for distance learning, etc.), they have not been as complex as those that have arisen for 

IDEA-covered students. 

 

When schools “resume normal operations” (in the words of U.S. DOE guidance), it is clear that 

all students, including those with disabilities, will need to be “reassessed” to determine what, if 

any, impact the COVID-19 school closures have had on their educational abilities and needs.  This 

is where 504’s child find requirement will come in, and schools will need to be on the “look-out” 

for the need to conduct 504 evaluations for unidentified students, as well as 504 reevaluations for 

students who have already been identified with a disability under Section 504 but who may reflect 

additional or different needs upon “resumption of normal school operations.” 

 

As a reminder, the 504 regulations contain the following language regarding the affirmative duty 

on the part of public schools to conduct “evaluations” under Section 504: 
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A [federal fund] recipient that operates a public elementary or secondary education 

program or activity shall conduct an evaluation…of any person, who, because of 

handicap, needs or is believed to need special education or related services before 

taking any action with respect to the initial placement of the person in regular or 

special education and any subsequent significant change in placement. 

 

34 C.F.R. § 104.35(a)(emphasis added).   As we discussed previously, it has been OCR’s position 

that public schools must identify, locate and conduct a free evaluation of students who, because of 

a disability, “need or are believed to need” special education or related services under Section 504.  

Thus, if school personnel receive information that would lead them to believe that a student has an 

impairment, the school district must evaluate to determine if the impairment substantially limits 

that student in a major life activity and, if so, whether the student needs some special services or 

accommodations under 504.   

 

As discussed previously, it has been OCR’s position that a parent request for a 504 evaluation or 

services is not necessary to trigger a school district’s duty to evaluate under 504.  Rather, it is a 

“reason to believe” that a student has a disability or a need for 504 services that triggers the duty 

to evaluate under Section 504.  Thus, schools cannot ignore student difficulties, such as academic, 

social/emotional/behavioral, mental or physical health concerns, because they could be deemed 

sufficient to trigger 504’s child find duty to identify, locate and evaluate, whether the parent has 

asked for a 504 evaluation or services or not.   

 

Based upon numerous Letters of Finding (LOFs) and other guidance documents issued by OCR 

over many years, there appear to be a number of “referral red flags” that OCR finds sufficient to 

constitute a “reason to believe” that a disability and/or need for services may exist that would 

trigger a school district’s duty to evaluate.  Because of the extremely broad nature of 504’s 

definition of “individual with a disability” and 504’s coverage, OCR is likely to find that the duty 

to evaluate is triggered more quickly and easily than it would be under IDEA.   

 

Under IDEA, not one of these “referral red flags” in isolation would typically be sufficient to 

trigger the child find duty to evaluate.  However, under Section 504, some of these red flags could 

very likely stand alone to trigger 504’s child find duty to evaluate in the eyes of OCR.  Obviously, 

the more of these that exist in a particular situation, the more likely it is that the duty to refer for a 

504 evaluation would be triggered.  Of course, none of these “referral red flags” alone are sufficient 

for establishing a 504 disability or a need for 504 services and are only “red flags” for purposes of 

triggering the duty to conduct a 504 evaluation.   

 

The following are some examples of “referral red flags” for which educators will want to be on 

the “look out” starting now, where possible, and especially when schools “resume normal 

operations” post-COVID-19: 

 

1. Academic Concerns 

 

 Failing or noticeably declining grades or progress reports 

 Retention 

 Poor or noticeably declining progress on standardized assessments 

 Student negatively “stands out” academically from his/her same-age peers 
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 Student has been in the Problem Solving/MTSS/RtI process and progress  monitoring 

data indicate little academic progress or positive response to interventions 

 Student has been evaluated for IDEA services but found not eligible 

 

2. Behavioral/Social/Emotional Concerns 

 

 Numerous or noticeably increasing disciplinary referrals for violations of the student code 

of conduct that are of significant concern 

 Signs of significant anxiety, depression, withdrawal, inattention/distraction or other mental 

health issues 

 Signs of hyperactivity, forgetfulness, organizational problems 

 Truancy, noticeably increased or chronic absences or skipping class 

 Student negatively “stands out” socially/emotionally/behaviorally from his/her same-age 

peers 

 Student has been in the Problem Solving/MTSS/RtI process and progress monitoring data 

indicate little behavioral progress or positive response to interventions 

 Student has a Behavioral Intervention Plan (BIP) that has not been effective 

 Student has been evaluated for IDEA services but found not eligible 

 

3. Outside or Other Information Provided/Obtained 

 

 Information that student has been hospitalized (particularly for mental health 

 reasons, physical or health issues, etc.) 

 Student is receiving or has been recommended for Hospital/Homebound services  

 Information that student has received a DSM-5 diagnosis (ADHD, ODD, OCD, PTSD, 

Anxiety, Depression, etc.) 

 Information that student is taking medication 

 Student has an Individual Health Care Plan (disability should be acknowledged to  ensure 

nondiscrimination and may need educational services if other “red flags” are present) or 

has a temporary health or medical condition that is episodic or in remission 

 Information that student has been exposed to traumatic event(s) 

 Information that student has suffered a head injury/concussion 

 Information that student is seeing an outside counselor, therapist, physician, etc. 

 Private evaluator/therapist/service provider suggests the need for an evaluation or  special 

services 

 

4. Internal Information from School Personnel 

 

 Teacher/other school service provider suggests a need for an evaluation under 504 

 or IDEA or suggests counseling, special education or other special services or 

 accommodations, etc. 

 

5. Parent Request 

 

 Parent requests an IDEA or 504 evaluation or some special services and other “red flags” 

are present 
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FAPE Issue #2: Making the “Eligibility Determination”—the Medical Diagnosis and  

   “Prescription” for 504 Plans 

 

There are two primary questions that I see regarding medical diagnoses and Section 504 disability 

determinations:  1) Is a medical diagnosis required for 504 “eligibility?” and 2) If a doctor 

“prescribes” a 504 Plan, is the school district required to provide it? 

 

As a general matter and as we discussed previously, remember that the “evaluation” process under 

Section 504 involves two separate and distinct steps: 

 

(1) Does the student have a disability under Section 504? 

(2) If so, does the student need regular or special education under Section 504, related aids and 

 services, or supplementary aids and services because of the disability, and in what setting 

 should the student receive them? 

 

a. Is a medical diagnosis required for 504 “eligibility?” 

 

I have often seen schools requiring certain data or other information—specifically medical 

information—as part of conducting an evaluation under Section 504.  OCR has specifically noted 

that although schools may request such information from parents, they may not require them to 

provide it.  Rather, according to OCR, it is the school’s obligation to evaluate, and it cannot “shift 

the burden of that cost or obligation onto the parent.”  ADHD Resource Guide, p. 19. 

 

It is important for schools to first focus upon whether medical information or an actual medical 

diagnosis is really necessary as part of a 504 evaluation in the first place.  It has been OCR’s long-

standing position that there is “nothing in Section 504 that requires a medical assessment as a 

precondition to the school district’s determination that the student has a disability and requires 

special education or related aids and services due to his or her disability.”  However, if the school 

determines that a medical assessment is necessary to conduct the 504 evaluation, the school district 

must ensure that the student receives this assessment at no cost to the student’s parents.  OCR goes 

on to note that even where the parent volunteers to pay for a private assessment, the district must 

make it clear that the parent has a choice and can choose to accept a school-furnished assessment.  

ADHD Resource Guide, p. 23. 

 

Clearly, a medical evaluation or diagnosis is not required as part of a 504 evaluation.  Should the 

school district make it a requirement to determine whether a disability exists and, if so, whether a 

student needs a 504 Plan, it is ultimately the school’s obligation to ensure that the medical 

evaluation is completed at no cost to the parents or the student. 

 

 b. If a doctor “prescribes” a 504 Plan, is the school required to provide it? 

 

OCR has noted that the “variety of sources” that 504 teams must consider when conducting an 

“evaluation” under Section 504 “may include information from the student, the student’s parents 

and caregivers, teachers, and other professionals, such as psychologists and physicians.”  Thus, it 

is prudent to “consider” all information that parents bring to the table when making the 504 

evaluation determinations.  However, the information they bring to the table is not determinative, 

in and of itself, as to whether a disability exists or whether 504 services and a 504 Plan are needed. 
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Based upon all relevant information that a school knows about the student at issue, if the school 

has reason to believe a possible 504 disability and need for special services exists, then the school 

district should pursue a 504 evaluation, even in the absence of the “prescription” of a doctor or 

other private professional.  However, if the school has no reason of its own, based upon all relevant 

data related to the student, to believe that the student has a disability or a need for any special 

services, then there would be no reason to conduct a 504 evaluation or consider providing a 504 

Plan.   

 

If the parents will not provide further information in support of the alleged diagnosis and there is 

no reason to believe that a disability exists, then notice of the decision not to conduct a 504 

evaluation should be provided to the parent.  It is important to note that the “reason for refusal 

to evaluate” would be that there is no reason to believe that a disability or need for services 

exists; not that “the parents refused to provide the school with the report or information it 

needed about the diagnosis.”  

 

FAPE Issue #3: Students who have Individual Health Care Plans 

 

It is hard to imagine a scenario where a student for whom a formal health care plan (IHP) has been 

created would not fit the broad definition of an “individual with a disability” under Section 504, 

particularly when the mitigating measures of the health care services cannot be considered when 

determining whether a disability exists.  But do 504 Teams need to “evaluate” every student who 

has an IHP under Section 504?  The answer is clear: “it depends.” 

 

OCR has not accepted the position that the development of an IHP is, by itself, sufficient to comply 

with all of 504’s FAPE requirements.  It seems that what OCR specifically finds objectionable 

about a school district’s position that “the IHP is a 504 Plan” is that in the development of an IHP 

by itself, school agencies typically have no process for also following the “504 FAPE” or education 

requirements for evaluation, placement and procedural safeguards.   

 

If a school district’s practice is to automatically treat every student with an IHP as one with a 

disability under Section 504  (i.e., one with a physical or mental impairment that substantially 

limits a major life activity) and those who develop IHPs and other service providers are on the 

“look out” for any reason to believe that the student has a need for 504 educational 

accommodations, special education or related services beyond those set forth in the student’s IHP, 

then OCR’s concern about discrimination against students on IHPs should be alleviated.  Here is 

a suggested way of getting that done without requiring meetings for and 504 evaluations of every 

student who currently has an IHP: 

 

 Provide 504 Rights annually to every parent of a student with a health care plan (and the 

Rights explain that every student with a health care plan is considered by the school district 

to be an individual with a disability under Section 504 who is protected against disability 

discrimination); and 

 

 Have a mechanism in place to ensure that during the development, review, revision and 

implementation of health care plans, the school nurse and other health professionals 

involved with the student consider whether there is any reason to believe that the student 

needs to be referred for an educational evaluation (either under Section 504 or the IDEA) 

because there may be an educational need for additional accommodations, special 
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education or related services beyond those set forth in the student’s health care plan.  

Factors to consider in determining whether there is “reason to believe” additional 

accommodations or 504 services may need to be provided in the school environment 

include: 

 

• “Referral red flags” checklist items; 

• The frequency of the required health care or emergency action plan services or 

action items; 

• The intensity of the required health care or emergency action plan services or action 

items; 

• The complexity of the required health care or emergency action plan services; 

• The health and safety risk to the student if the health care or emergency action plan 

services are not provided or are provided incorrectly; and 

• The student’s possible need for other kinds of special services and accommodations 

either under IDEA or Section 504 from teachers or other school personnel to safely 

access and participate in the school environment.  

 

Based upon consideration of the above factors and any others deemed relevant, if a 504 (or IEP) 

Team determines that a student with an IHP requires 504 (or IDEA) educational services to address 

academic, social, emotional, physical, or behavioral needs in addition to those set forth in the 

student’s health care plan, the school district would need to develop a 504 Plan (or IEP) for the 

student that will incorporate by reference the student’s IHP.  In addition, if the 504 Team 

determines that a student has a disability but does not have a current need for 504 educational 

services, that student would still be considered one with a disability who is protected against 

disability discrimination under Section 504 based upon the health impairment. 

 

To conclude our discussion of students who have IHPs, let’s take a look at a fairly recent OCR 

case study: 

 

Winston Co. Sch. Dist. (AL), 119 LRP 13190 (2018).  Parent of a student with Type I 

diabetes who has a health plan and an IEP filed an OCR complaint alleging that the school 

district discriminated against her son because: (1) the school’s Principal stated that the 

student was not eligible for a 504 evaluation for a 504 Plan because he had an IEP in place; 

(2) the student was placed in imminent danger when he was sent to the school nurse without 

any assistance or anyone accompanying him, despite his very low blood sugar level; and 

(3) the Principal refused to allow the student to attend a scheduled track meet with the rest 

of the team and left the student in the school parking lot alone despite her knowledge of 

the student’s Type I diabetes. 

 

Question:  Assuming the parent’s allegations are true, how do you think OCR responded? 

 

B. 504/ADA Non-FAPE Discrimination Issues 

 

Non-FAPE Issue #1:  Responding to Student Service Animal Requests 

 

In 2011, the ADA Title II regulations were amended to contemplate the use of service animals in 

school for students with disabilities.  While I initially thought that there were not going to be a lot 

of questions regarding this issue, I was apparently incorrect, as the issue continues to be litigated 
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in the courts and it has continued to regularly be the topic of questions that I have been asked to 

address by school districts.  Here are 21 practical tips that are designed to assist schools in 

addressing this particularly interesting issue: 

 

General Tips 

 

Tip #1:   Be familiar with and train on federal law that applies to the issue of service 

animals in schools. 

 

As indicated previously, the ADA regulations addressing service animals in Title II facilities 

(including public schools) were put in place on March 15, 2011.  These regulations require, among 

other things, that school agencies develop and maintain policies and procedures for addressing 

service animal requests on behalf of individuals with disabilities, including public school students. 

School staff developing and implementing system policies and procedures on this issue must be 

familiar with the provisions of these regulations.  See 28 C.F.R. Part 35.   

 

In addition to the regulations, a complete publication was issued by the U.S. Department of Justice 

(DOJ) on September 10, 2010, which included the Title II regulations and DOJ’s Guidance and 

Analysis with respect to them. This document is a valuable resource and is entitled 

“Nondiscrimination on the Basis of Disability in State and Local Government Services” and can 

be found at www.ada.gov/regs2010/titleII_2010/titleII_2010_regulations.pdf ((hereinafter “DOJ 

Guidance and Analysis”).  More recent guidance was provided by DOJ in July 2015 through a 

document entitled “Frequently Asked Questions about Service Animals and the ADA,” which is 

found at 115 LRP 30805 (DOJ 2015) (hereinafter “2015 FAQ”).  

 

Though neither Section 504 nor its regulations addresses the issue of service animals in school, a 

fairly recent court decision has indicated that, for schools covered under Section 504, the Title II 

ADA standards regarding service animals apply: 

 

Berardelli v. Allied Services Inst. of Rehabilitative Medicine, 900 F.3d 104, 72 IDELR 201 (3d 

Cir. 2018).  The fact that Section 504 does not specifically mention service animals does not mean 

that the failure to allow a student with a seizure disorder to bring her service dog to school is not 

actionable under Section 504.  Schools covered by Section 504 must modify their policies to allow 

for the use of service animals by students with disabilities to the same extent as schools covered 

by the ADA.  Under the ADA, a service dog’s presence is reasonable as a matter of law unless it 

is out of control or is not housebroken.  Given the similarities between 504 and ADA, the same 

standard applies to Section 504 claims.  However, the parents also need to show that the dog’s 

presence is necessary for the student to meaningfully participate in her educational program.  

Noting that the evidence in this case could support that finding, the case is remanded for further 

proceedings and the jury verdict in favor of the school is vacated. 

 

Tip #2: Don’t forget to also consider applicable Alabama law when developing 

procedures for responding to service animal requests. 

  

Alabama’s service animal law was recently amended and signed into law on May 30, 2019.  See, 

Ala. Code §§ 21-7-1 through 21-7-9.  Generally, Alabama’s law was updated to incorporate many 

of the federal requirements covered here, but the law adds a few notable provisions that should be 

incorporated into school district procedures: 
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 The trainer of a service animal, while engaged in the training of the animal, has the same 

rights and privileges with respect to access to the school and the same liability for damages 

as is provided for an individual with a disability who is accompanied by a service animal. 

 

 A service animal in training that is a dog shall wear a harness, collar, leash, cape or 

backpack that identifies in writing that the dog is a service animal in training and is legible 

from a distance of at least 20 feet. 

 

 There are questions of a trainer that may be asked to determine the difference between a 

service animal in training and a pet: 

 

• Whether the trainer is an owner trainer with a disability or a qualified trainer with 

at least one year’s experience training animals; 

 

• To show photo ID stating that the trainer is an employee, volunteer, agent or 

graduate of a school for seeing eye, hearing, service or guide dogs or an 

organization generally recognized by agencies involved in the rehabilitation of 

persons with disabilities as reputable and competent to provide dog training and 

who is actually involved in the training process; 

 

• What task the animal is being trained to perform and if the trainer is currently 

engaged in the training of the animal. 

 

 A person who knowingly and willfully misrepresents him/herself, through conduct or 

verbal or written notice, as using a service animal and being qualified to use a service 

animal or as a trainer of a service animal is guilty of a Class C misdemeanor and, in addition 

to any fines and penalties shall perform 100 hours of community service for an organization 

that serves individuals with disabilities to be completed in not more than six months.  A 

person convicted over a second or additional violation shall be guilty of a Cass B 

misdemeanor and be fined $100. 

 

 A conspicuous sign may be posted in a location accessible to public view that contains the 

following (or similar) language: “NOTICE:  Service animals welcome.  It is illegal for a 

person to misrepresent an animal in that person’s possession as a service animal.” 

 

 In the case of a minor with a disability, including a minor diagnosed on the autism 

spectrum, any aide assigned to assist the minor shall be trained with the service animal in 

basic commands to assist the minor as a team. 

 

Tip #3:   Remember that the overall general requirement under the ADA regulations is 

that public entities are to modify their policies, practices and procedures to 

permit an individual with a disability who has a service animal to use that 

animal in the school environment. 

 

The ADA regulatory requirement that for public entities, like schools, to modify policy, practice 

and procedure to permit an individual with a disability to use his/her service animal.  28 C.F.R. § 

35.136(a).   It does not mandate that public entities provide service animals for use, to pay for, care 

for or train them, or otherwise ensure that an individual with a disability has a service animal.  
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Thus, this issue is not generally considered one related to the provision of an actual service or a 

free appropriate public education (FAPE) to a student either under Section 504 or IDEA.  Rather, 

it affords an individual with a disability who has his/her own service animal the accommodation 

of being accompanied by the service animal in school.  This should be emphasized in a school 

district’s procedures and in training of school personnel to appropriately respond to requests 

related to service animals. 

 

It also is important that the requirement under the ADA is one to make “modifications” to existing 

policy/practice/procedure. Obviously, the general policy/practice/procedure that is to be 

“modified” is a general practice common on school campuses—that is, NO DOGS ALLOWED.” 

This policy/practice/procedure is then modified when an individual with a disability requests the 

use of his/her service animal at school. 

 

Once it is determined that a student with a disability is permitted to be accompanied by his/her 

service animal, the ADA regulations note that the service animal will be allowed “in all areas of a 

public entity’s facilities where members of the public, participants in services, programs or 

activities, or invitees, as relevant, are allowed to go.”  28 C.F.R. § 35.136(f). 

 

Specific Tips – Initial Determinations about whether an Animal is a “Service Animal” 

 

There are important “first steps” to addressing a service animal request and determining whether 

a student may bring his/her service animal to school.  First, the student making the request must 

be an individual with a disability.  Secondly, the animal must meet the definition of “service 

animal” under the law. 

 

Tip #4: Remember that the initial inquiry when a service animal request is made is 

whether the student is an individual with a disability under the ADA/504.   

 

If the student for whom the request is being made is not a student with a disability under the 

ADA/504, then the request is not one covered by the law.  Essentially, the ADA’s pertinent 

definitions in this regard are the same as those that exist under Section 504 (and vice versa)—a 

student with a physical or mental impairment that substantially limits a major life activity. 

 

Tip #5:   Include in your procedures a clear definition of “service animal” using both 

federal and state definitions (where state definitions add to federal). 

 

The ADA regulations define a “service animal” as “any dog trained to do work or perform tasks 

for the benefit of an individual with a disability, including a physical, sensory, psychiatric, 

intellectual, or other mental disability.”  28 C.F.R. § 35.104 (emphasis added). 

 

Tip #6:   Stress that there can be no discrimination against a dog solely on the basis of 

breed when determining whether the dog is a “service animal.” 

 

As noted above, the term includes “any” dog, so any perceptions about a certain breed because of 

reputation, stereotype or personal history with a certain breed (e.g., that the breed is aggressive) is 

of no significance.  “Any dog” means “any dog.” 

 



 

 

 Page 23 

 

It also should be noted that there are no size or weight limitations as it relates to dogs as service 

animals and the DOJ “has determined that such limitations would not be appropriate.”  DOJ 

Guidance and Analysis, p. 81. 

 

Tip #7:   Consider including in your procedures and training examples of animal 

species that do not meet the definition of “service animal”--just to be clear! 

 

As the DOJ noted in its 2010 Guidance, service animal requests prior to that time had ranged 

nationally from pigs and miniature horses to snakes, iguanas and parrots.  The DOJ noted that it 

had decided to make clear that all wild animals (including monkeys), whether born or bred in 

captivity or in the wild, were eliminated from coverage as service animals, as well as other 

“common domestic animals,” since those were hard to define.  DOJ Guidance and Analysis, p. 79.  

In essence, the Department decided that it was easier to limit coverage to dogs, which are the most 

common service animals used by individuals with disabilities.  This is why the regulatory 

definition provides that “[o]ther species of animals, whether wild or domestic, trained or untrained, 

are not service animals for the purposes of this definition.”  28 C.F.R. § 35.104.   

 

Tip #8:   While technically not included in the definition of “service animal” under 

federal law, remember that reasonable modifications in policies, practices and 

procedures are also required to permit the use of a miniature horse as a service 

animal. 

 

While the ADA does not specifically include miniature horses in the actual definition of “service 

animal,” the law does require school agencies to make modifications to policies and procedures to 

allow the use of a miniature horse (perhaps a distinction without a difference).    While it may be 

unlikely that a school district would receive many requests to permit an individual with a disability 

to use a miniature horse at school, it could happen.  

 

In the unlikely event that the request is made that a student be accompanied by his/her miniature 

horse and in making reasonable modifications to policy and procedure, school agencies may 

consider:  (1) the type, size, and weight of the horse and whether the facility can accommodate 

these features; (2) whether the handler has sufficient control of the miniature horse; (3) whether 

the miniature horse is housebroken; and (4) whether the miniature horse’s presence in a specific 

facility compromises legitimate safety requirements that are necessary for safe operation.  28 

C.F.R. § 35.136(i)(2).  In addition, all of the other requirements discussed here which apply to 

service animals that are dogs “shall also apply to miniature horses.”  28 C.F.R. § 35.136(i)(3). 

Tip #9:  Remember that not every dog or miniature horse is a “service animal.”  There are other 

questions to be answered in determining whether the animal is a “service animal.” 

 

There is more to the definition of a service animal.  Not only must the animal be a dog or miniature 

horse, the animal must be “individually trained to do work or perform tasks for the benefit of the 

individual with a disability.”  In addition, the work or tasks performed by a service animal must 

be “directly related to the individual’s disability,” according to the definition section of the ADA 

regulations.  28 C.F.R. § 35.104. 

 

Tip #10:   Appropriately define in your procedures “work or tasks performed” for 

purposes of determining whether an animal is a “service animal.” 
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Unfortunately, “work” or “tasks performed” by a service animal are not specifically defined under 

the ADA regulations, but examples are provided.  The regulatory definition of “service animal” 

provides that whatever the “work or task” is, it must be “directly related to the individual’s 

disability.”  28 C.F.R. §35.104.   

 

In addition, the regulatory definition provides examples of “work or tasks” to include, “but not be 

limited to”— 

 

assisting individuals who are blind or have low vision with navigation and other 

tasks, alerting individuals who are deaf or hard of hearing to the presence of people 

or sounds, providing non-violent protection or rescue work, pulling a wheelchair, 

assisting an individual during a seizure, alerting individuals to the presence of 

allergens, retrieving items such as medicine or the telephone, providing physical 

support and assistance with balance and stability to individuals with mobility 

disabilities, and helping persons with psychiatric and neurological disabilities by 

preventing or interrupting impulsive or destructive behaviors.   

 

28 C.F.R. § 35.104.   Remember that this list of examples of “work or tasks performed” is not all-

inclusive.  For instance, several of my clients have addressed requests for a Diabetic Alert Service 

Dog (a dog that gives a trained signal to alert its partner to low or high blood sugar levels) to come 

to school with a diabetic student.  Similarly, the DOJ in its Guidance document noted that “actively 

cuing” by nudging or pawing” an individual “to alert to the onset of an episode and removing the 

individual” from an “anxiety-provoking” environment could be “work or tasks” for someone with 

PTSD. (DOJ Guidance and Analysis, p. 77). 

 

The DOJ also spent some time in its Guidance document addressing whether an animal that is 

trained to “ground” a person with a psychiatric disorder “does work or performs a task.”  DOJ’s 

language used in this regard is worth considering: 

 

It is the Department’s view that an animal that is trained to “ground” a person with 

a psychiatric disorder does work or performs a task that would qualify it as a service 

animal as compared to an untrained emotional support animal whose presence 

affects a person’s disability.  It is the fact that the animal is trained to respond to 

the individual’s needs that distinguishes an animal as a service animal.  The process 

must have two steps:  Recognition and response.  For example, if a service animal 

senses that a person is about to have a psychiatric episode and it is trained to respond 

for example, by nudging, barking, or removing the individual to a safe location until 

the episode subsides, then the animal has indeed performed a task or done work on 

behalf of the individual with the disability, as opposed to merely sensing an event. 

 

DOJ Guidance and Analysis, p. 78; see also, 2015 FAQ, Q. 4.  Further examples were provided 

by DOJ in terms of tasks performed by “psychiatric service animals,” which “may include 

reminding the individual to take medicine, providing safety checks or room searches for persons 

with PTSD, interrupting self-mutilation, and removing disoriented individuals from dangerous 

situations.”  DOJ Guidance and Analysis, p. 83. 

 

In its 2015 FAQ, DOJ noted that the dog must be trained to take a specific action when needed to 

assist the person with a disability and provided a few more examples.  For instance, a person with 
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diabetes may have a dog that is trained to alert him when his blood sugar reaches high or low 

levels.  A person with depression may have a dog that is trained to remind her to take a medication.  

A person who has epilepsy may have a dog that is trained to detect the onset of a seizure and then 

help the person remain safe during the seizure. 

 

Tip #11:   In defining “work or tasks,” include examples that do not constitute “work or 

tasks.” 

 

The regulatory definition of “service animal” also provides examples that do not constitute “work 

or tasks.”  Specifically, the regulation provides that “[t]he crime deterrent effect of an animal’s 

presence and the provision of emotional support, well-being, comfort, or companionship do not 

constitute work or tasks for purposes of this definition.”  28 C.F.R. § 35.104. 

 

Again, in its Guidance, the DOJ provides the following “caution:” 

 

[U]nless the animal is individually trained to do something that qualifies as work 

or a task, the animal is a pet or support animal and does not qualify for coverage as 

a service animal.  A pet or support animal may be able to discern that the individual 

is in distress, but it is what the animal is trained to do in response to this awareness 

that distinguishes a service animal from an observant pet or support animal. 

 

DOJ Guidance and Analysis, p. 78.  In the 2015 FAQ, DOJ explains further that where a dog’s 

mere presence provides comfort, that would not be considered a service animal under the ADA.  

FAQ, Q. 4. 

 

Tip #12:   In determining whether an animal is indeed a “service animal,” remember 

that there are certain questions that can and cannot be asked under the ADA 

regulations. 

 

In addition to the above definition-based guidance, the ADA regulations specify two “inquiries” 

that can be made by a public entity to determine whether an animal qualifies as a service animal: 

 

1. If the animal is required because of a disability; and 

2. What work or task the animal has been trained to perform. 

 

28 C.F.R. § 35.136(f).  The regulations go on to say what a public agency cannot do in determining 

whether an animal is a service animal: 

 

1. The public entity cannot require that documentation be provided, such as proof that the 

animal has been certified, trained, or licensed as a service animal; and 

2. The public entity may not make any of these inquiries when it is “readily apparent” that an 

animal is trained to do work or perform tasks for an individual with a disability (e.g., the 

dog is observed guiding an individual who is blind or has low vision, pulling a person’s 

wheelchair, or providing assistance with stability or balance to an individual with an 

observable mobility disability). 

 

28 C.F.R. 35.136(f). 
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Tip #13: While it is the DOJ’s position that a school agency may not “require” 

documentation regarding certification, training or licensing, the language of 

the ADA regulations does not prohibit school agencies from “asking” for that 

information (but check with your school attorney on this one). 

 

It is my position generally that the ADA Title II regulations did not consider the vast difference 

between typical Title II facilities (such as courthouses and post offices) and schools, where a 

service animal could conceivably be present all day, every day with many other children and adults 

around.  For that reason, I believe that schools could include in their “reasonable” procedures a 

request for such information up front, knowing that most parents will not have a problem providing 

that information and even may want or allow for the school to work with the certification, training 

or licensing agency to make the service animal experience a successful one at school.  However, 

it must be emphasized that parents cannot be required to provide this information, and their failure 

to provide it cannot be a reason for denying the student the right to use the animal at school.  Make 

it clear that you are only asking if they would be willing or would like to provide this information, 

and that it is not mandatory for the parent to answer. 

 

Tip #14:   Where it is uncertain whether the animal actually has been trained and/or 

actually performs work or tasks for a student with a disability, a school agency 

may have to go ahead and allow the dog to be used at school and collect data 

on this issue. 

 

It may be that school personnel will initially be required to take the student’s or parents’ word for 

it with respect to whether a dog (or miniature horse) has actually been trained to perform work or 

a task directly related to a student’s disability, since the school agency cannot require proof of 

certification, training or licensing.  Once the dog attends, it may become apparent and data will 

then exist that the animal truly does or does not perform work or tasks on behalf of the student or 

has not been adequately trained to do so.  Thus, the animal would not be a “service animal” and 

its continued presence would not be warranted. 

 

Specific Tips – Reasons for Excluding a Service Animal 

 

Clearly, if a student does not have a disability or an animal in question does not meet the definition 

of “service animal” as referenced in the Tips above, the animal can be excluded from school or the 

student may be prohibited from bringing the animal in the first place.   Assuming that the student 

has a disability and the animal qualifies as a “service animal,” however, there are stated reasons in 

the ADA regulations for asking a student with a disability to remove a service animal from school 

premises.   Of course, if the service animal is properly excluded, the school agency still must 

provide the student the opportunity to participate in its service, program or activity, but without 

having the service animal with him/her.  28 C.F.R. § 35.136(c). 

 

Tip #15: Be familiar with and include in procedures and training the appropriate 

reasons for prohibiting a student with a disability from bringing a service 

animal or asking a student to remove his/her service animal from school. 

 

The ADA regulations allow the school agency to ask a student with a disability to remove a service 

animal from school premises if: 
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1. The animal is out of control and the animal’s handler does not take effective   

 action to control it; or 

2. The animal is not housebroken. 

 

28 C.F.R. § 35.136(b).   

 

In addition, and in other sections of the ADA regulations, there are two other reasons for asking a 

student to remove a service animal or not to bring the animal in the first place.  Either:   

 

1. Because the animal’s presence poses a “direct threat;” or  

2. Because the school agency can show that allowing the animal’s presence would 

“fundamentally alter” the nature of its service, program or activity.   

 

With respect to the “direct threat” exception, 28 C.F.R. § 35.139 provides that: 

 

(a) This part does not require a public entity to permit an individual to participate in or benefit 

from the services, programs or activities of that public entity when that individual poses a 

direct threat to the health or safety of others. 

(b) In determining whether an individual poses a direct threat to the health or safety of others, 

a public entity must make an individualized assessment, based on reasonable judgment that 

relies on current medical knowledge or on the best available objective evidence, to 

ascertain:  the nature, duration, and severity of the risk; the probability that the potential 

injury will actually occur; and whether reasonable modifications of policies, practices, or 

procedures or the provision of auxiliary aids or services will mitigate the risk. 

 

With respect to the “fundamental alteration” exception, 28 C.F.R. 35.130(b)(7) provides that: 

 

A public entity shall make reasonable modifications in polices, practices, or procedures when the 

modifications are necessary to avoid discrimination on the basis of disability, unless the public 

entity can demonstrate that making the modifications would fundamentally alter the nature of the 

service, program, or activity. 

 

Thus, there are technically four stated reasons under the ADA for asking a student to remove a 

service animal or prohibiting the presence of the animal in the first place:  1) the animal is out of 

control of the handler; 2) the animal is not housebroken; 3) the animal is a direct threat to 

health/safety; or 4) the animal’s presence requires fundamental alteration of the agency’s service, 

program, or activity. 

 

To date, I have found only one case that addresses this issue: 

 

A.P. v. Pennsbury Sch. Dist., 68 IDELR 132 (E.D. Pa. 2016).  Parents’ request for 

preliminary court injunction that would allow their child to bring his diabetic alert dog to 

school pending resolution of their 504 and ADA claims is denied.  As noted by the 

magistrate judge, the parents are not likely to prevail on the merits of their discrimination 

claim where the obligation for the school district to make reasonable modifications in its 

policies, practices and procedures to accommodate the dog does not extend to an animal 

that has bitten another person.  In fact, the ADA regulations clearly permit a school district 

to exclude a service dog that cannot be controlled by its handler and bites a member of the 
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public.  The dog, as a trained service animal, should not exhibit any aggressive behavior in 

a school setting—regardless of whether the bitten classmate taunted the dog or not.  

Further, while the classmate’s injury was enough to establish that the animal posed a “direct 

threat,” the dog’s history of disruptive behavior on school grounds (multiple incidents of 

barking, growling, nipping and chewing on classroom supplies) showed that the biting 

behavior was not an aberration from normal behavior. 

 

Tip #16: Proof of vaccination/immunization, registration and licensing as required by 

state or local law can be required by school agencies. 

 

Again, because I do not believe that any thought was given to the fact that schools would be 

receiving requests for service animals to be used in schools with classrooms and hallways full of 

students and staff, it has always been my thought that schools could include in their “reasonable” 

procedures some proof of immunization and other such things required by state or local law.  As 

with documentation regarding the service animal’s training, most parents will not have a problem 

providing such information and will certainly understand the school agency’s concern and 

rationale for doing so.   

 

Indeed, in DOJ’s 2015 FAQ and in response to a question regarding a requirement that dogs be 

vaccinated, DOJ responded that individuals with service animals are not exempt from local animal 

control or public health requirements.  2015 FAQ, Q. 18.  In addition, DOE notes that service 

animals are subject to local dog licensing and registration requirements.  2015 FAQ, Q. 19.  Thus, 

it is my view that proof of vaccination, as required by state or local law, as well as proof of meeting 

dog licensing and registration requirements can be required by schools.  However, going beyond 

what state or local law requires in this regard could be found to be a violation of the ADA.  See, 

e.g., Alboniga v. School Bd. of Broward Co., 65 IDELR 7 (S.D. Fla. 2015). 

 

Tip #17:   In training and procedures, describe what it means for the animal to be under 

the handler’s control. 

 

The service animal regulation also addresses the requirement that the service animal be under the 

control of its handler.  28 C.F.R. § 35.136(d).  This subsection requires a service animal to have a 

harness, leash, or other tether, unless either the handler is unable because of a disability to use a 

harness, leash, or other tether, or the use of a harness, leash, or other tether would interfere with 

the service animal’s safe, effective performance of work or tasks, in which case the service animal 

must be otherwise under the handler’s control (e.g., voice control, signals, or other effective 

means). 

 

Tip #18:   Be cautious in denying assistance to the student in handling the animal and 

requiring the parents to provide an adult handler. 

 

In the 2015 FAQ, DOJ notes that, in most instances, the service animal’s handler will be the 

individual with a disability or a third party who accompanies the individual with a disability.  DOJ 

goes on to note specifically that in a school (K-12) context, the school “may need to provide some 

assistance to enable a particular student to handle his or her service animal.”  2015 FAQ, Q. 27.  

The primary question has been:  “How far to schools have to go with this assistance?” 
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The Alboniga case 

 

While the ADA specifically provides that an entity is not required to care for or supervise the 

service animal, a school agency may be required to assist a student while he/she cares for and 

supervises the service animal at school.  According to the court’s decision in the Alboniga case, 

while a school agency might not be responsible for care and supervision, it may be required to 

"assist" a student with a disability while he or she cares for and supervises the service animal.   

 

In Alboniga, a 6-year-old with multiple disabilities used a service dog that was trained to alert 

others of an impending seizure and “cover” by stabilizing the student during a seizure. The service 

animal was tethered to the student's wheelchair while at school.  Due to the student’s significant 

disabilities, the school assigned a custodian to help the student take the dog outside when it needed 

to urinate, but the school argued that this amounted to “care and supervision” of a service animal 

and asked the parent to provide a handler.  

 

The court disagreed with the school district, noting that “the school board is not being asked to 

provide an employee to walk [the service animal].  Rather, the School Board is being asked to help 

[the student] do so” and that “care and supervision” refers to routine or daily overall maintenance 

of a service animal, noting that the service animal did not eat or drink while at school nor defecate 

to require cleaning.  The only task in dispute was assisting the student in leading the dog outside 

to relieve himself.   Importantly, the court found that if the handler can control his animal but has 

a disability that limits his ability to care for and supervise it, then what the school does to support 

that handler with a disability is an “accommodation” for the student rather than care and 

supervision of the animal.   In essence, the Alboniga court made a distinction between care and 

supervision versus providing a form of accommodation for the student.   

 

The Gates-Chili case 

 

It should be noted that the DOJ submitted to the court a “Statement of Interest” in the Alboniga 

case that was recognized and referenced in the court’s decision.  Indeed, DOJ took a similar stance 

in a similar case involving a New York School district.  Gates-Chili Cent. Sch. Dist., 65 IDELR 

152 (DOJ 2015).   

 

In Gates-Chili, the DOJ concluded that a New York district failed to comply with the ADA when 

it prohibited an 8-year-old, non-verbal elementary school student with autism and other disabilities 

from bringing her service dog to school without an adult handler.  The district informed her that 

the service dog would not be allowed in school without providing her own adult “handler,” so over 

the next few years, the parent paid a handler more than $40,000 to accompany the animal to school.  

The parent requested that the student’s one-to-one aide be allowed to assist the student with the 

animal in lieu of requiring a handler, but the district refused.   

 

DOJ acknowledged that the ADA allows a district to exclude a service animal if it is out of control 

and its handler does not take effective action to control it or if it is not housebroken.  DOJ 

emphasized, however, that school districts are required to reasonably modify their policies or 

procedures to permit the use of a service animal by an individual with a disability, unless the 

alterations would fundamentally alter the nature of the service, program or activity. 28 C.F.R. § 

35.136(a).  The DOJ noted that in four years, the service dog had never been out of control, and it 

was trained to go through the school day without needing to eat or relieve itself.  Though the 
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student required assistance vocalizing commands, as well as tethering and untethering the dog, the 

DOJ pointed out that no more than five commands were used on a daily basis, and the child had 

learned to issue some commands nonverbally.  The district also was teaching the student to use 

voice commands with a communication device.  Furthermore, the aide assisting the student was 

already trained in the service dog’s seizure protocols.   

 

Based upon the above, the DOJ found that allowing the student’s aide to assist her with the few 

voice commands necessary to control the service dog would only require minimal effort and the 

district, therefore, failed to reasonably modify its policies as required by the ADA.  In order to 

remedy the violation, the DOJ ordered the district to allow the student to act as her own service 

dog handler and assign and train staff to provide reasonable modifications.   

 

Apparently, the district refused to comply with DOJ’s order and on September 29, 2015, DOJ sued 

the district in federal court for continuing to refuse to allow the student to attend school with her 

service dog, unless accompanied by a separate handler provided by the student’s family.  Thus far, 

the court has found that factual questions exist over whether the student has the ability to handle 

her service dog at school and whether an adult handler is needed, requiring denial of a motion for 

judgment filed by the district.   

 

In Chili-Gates, the court has ruled so far that the evidence was not clear as to whether the multiply 

disabled child is able to tether herself to and command her service dog.  Although the DOJ alleged 

that the child only requires assistance with untethering and occasional prompting, the school 

district alleged that the adult handler tethered and untethered the dog, assisted or directed the child 

when she tethered herself, and issued commands to the dog.  The court noted that these facts need 

to be resolved before the court could determine whether the school district violated the ADA.  If 

the dog is tethered to the child and all she needs is assistance to untether her from the dog, the 

child can be considered to be in control of the dog.  However, if the child requires school district 

personnel to actually issue commands to the dog, as opposed to occasionally reminding her to do 

so, then the child cannot be considered in control of her service dog.  The court noted that the 

school district had conceded that it would have no issue helping the child untether herself from the 

dog.  United States v. Gates-Chili Cent. Sch. Dist., 68 IDELR 70 (W.D. N.Y. 2016).  Note:  In a 

Democrat & Chronicle newspaper article dated March 27, 2019, it was reported that the school 

district had spent $609,000 in the fight so far.   

 

The Riley case 

 

There is also a case pending in New Hampshire that addresses the “care and supervision” 

provisions of the ADA’s service animal regulations.  In Riley v. School Admin. Unit #23, 116 LRP 

1940 (D. N.H. 2015), a Magistrate Judge issued a report and recommendation for denial of a 

parental request for a preliminary injunction seeking an order that during the school day, the school 

district will pay for an employee to issue verbal commands to the disabled student’s service animal, 

hold the dog’s leash when she accompanies the student, and use the dog in accordance with the 

student’s seizure protocol, as well as pay for a trainer to travel to New Hampshire and conduct 5 

days of training to district personnel.  

 

Here, the Magistrate distinguished this case from Alboniga, primarily focusing on this student’s 

inability to have the dog tethered to him during the school day, to provide voice commands to the 

dog because the student is nonverbal, and to safely walk with and hold or grab the dog’s leash.  



 

 

 Page 31 

 

The Magistrate noted that in Alboniga, the service animal was tethered to the student throughout 

the school day, whereas here, an adult handler is necessary to “control” the dog.  On January 14, 

2016, the federal court approved the Magistrate’s recommendation that the parents’ motion for a 

preliminary injunction be denied.  67 IDELR 8 (D. N.H. 2016).  In 2017, the district court 

dismissed the case altogether based upon the parents’ failure to exhaust administrative remedies 

of IDEA before suing in court.  71 IDELR 12 (D. N.H. 2017). 

 

Other Tips for Consideration 

 

Tip #19: A school agency may consider whether it will charge for damage caused by a 

student’s service animal but cannot require proof of liability insurance 

coverage. 

 

If a service animal is allowed at school, the ADA regulations provide that a school agency is not 

allowed to ask or require the student to pay any kind of surcharge, even if students accompanied 

by pets are required to pay fees, or to comply with other requirements generally not applicable to 

people without pets.  However, if a public entity normally charges individuals for the damage they 

cause, an individual with a disability may be charged for damage caused by his or her service 

animal.  28 C.F.R. § 35.136(h). 

 

Many policies and procedures that we have reviewed in the past have required parents to show that 

they have liability insurance that will cover any damage caused by a service animal.  Recent case 

law and DOJ guidance suggest this is not permitted.  For example, in Alboniga, supra, the court 

found that the school board’s requirement that a parent maintain liability insurance for a student’s 

service animal was a surcharge prohibited by 28 C.F.R. § 35.136(h).  The court stated that the 

board’s “policies require what amounts to an extra upfront fee charged to Plaintiff in order for 

A.M. to use his service animal at school.  The insurance costs are over and above what other 

students are required to expend in order to attend school.” See also, DOJ Settlement Agreement 

with The Learning Clinic, DJ #202-14-133 (DOJ Mar. 2013) (finding that school's request for 

additional liability insurance, proof of training and medical verification amounted to a surcharge); 

Hillsboro (OR) School District 1J, 59 IDELR 82 (OCR 2012) (finding that the district’s 

requirement that parent provide legally unnecessary proof of liability insurance for service animal 

in order to volunteer was discriminatory and in violation of the ADA).   

 

Tip #20:   Be aware that just because another student or staff person is allergic or afraid 

of the animal does not mean that the service animal cannot attend all areas of 

a school building.  Also be aware that the allergic student’s needs may require 

additional evaluations or accommodations. 

  

When looking at the “direct threat” or “fundamental alteration” exceptions under the ADA, it is 

likely that OCR and the DOJ would require consideration of reasonable modifications or 

adjustments that would include keeping those who are afraid or allergic away from the student/dog, 

including moving those allergic or afraid staff or students away from the animal and, perhaps, to 

another class or environment, if possible: 

 

West Gilbert (AZ) Charter Elem. Sch., Inc., 115 LRP 52095 (OCR 2015).  While students 

with disabilities have the right under 504 and the ADA to be accompanied at school by a 

service animal, when another person allergic to dog dander and the person with a service 
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animal must spend time in the same facility, they both should be accommodated by 

assigning them, if possible, to different locations within the room or different rooms in the 

facility. While the school here attempted to accommodate both the students by modifying 

their schedules, installing air filters and providing additional cleaning, these attempts were 

insufficient to ensure that the allergic student continued to receive FAPE. The school never 

formally reevaluated the allergic student’s needs after the introduction of the service dog, 

nor did it convene the IEP team to discuss incorporating additional services into the 

student’s IEP.  As such, the measures the school took were not based on an assessment of 

the allergic student’s individual conditions and educational needs, but on the so-called 

“common sense” of school personnel.  To resolve the 504/ADA violation, the school 

agreed to reevaluate the student as soon as possible, revise his IEP if necessary, provide 

him with compensatory education services and revise its policies and procedures. 

 

In addition, OCR does not consider allergies and fear of dogs valid reasons for denying access or 

refusing service to people using service animals or restricting the dog’s presence to certain areas 

of the school: 

 

Ida (MI) Pub. Schs., 66 IDELR 259 (OCR 2015).  District must allow an individual with a 

disability to be accompanied by his service animal in all areas of its facilities that are open 

to the public.  Thus, where the diabetic student's 504 Plan stated that the service dog would 

alert teachers whenever the student’s blood glucose levels reached dangerously high or low 

levels, but the district barred the animal from certain parts of the school, including the 

school playground, most areas of the school library, and certain bathrooms, this was a 

violation of ADA/504. Although the district explained that it restricted the service dog’s 

access to certain school areas based upon concerns of parents regarding the safety of other 

students, “allergies and fear of dogs are not valid reasons for denying access or refusing 

service to people using service animals.”  In addition, OCR interviews with several district 

staff members revealed that the district failed to train the student’s aide and his bus driver 

on the service dog’s alert protocols.  District agreed to remedy OCR’s concerns by 

disseminating a notice reminding all staff members that the student had a right to use his 

service animal in all public buildings and informing them of the specific service animal 

provisions outlined in the ADA. 

 

There is also an interesting fairly recent case where an allergic student sued the school agency for 

allowing another student with a disability to bring a service animal to school to which she was 

allergic: 

 

Doe v. U.S. Secretary of Transportation, 73 IDELR 152 (S.D. N.Y. 2018).  While the 

parents of a middle schooler with asthma and severe allergies cannot sue the school district 

for its refusal to exclude service animals from school premises, they may file disability 

discrimination claims for the school district’s alleged failure to protect their daughter from 

exposure to service dogs and implementing her 504 Plan.  Allegations that the student 

encountered a service animal at school raised questions as to whether the district reasonably 

accommodated her disabilities as set forth in her 504 Plan.  According to the parents’ 

complaint, the district violated 504 when it allowed another person’s service dog to come 

within 30 feet of the student during two school events in violation of the student’s 504 

Plan.  There were also four other incidents where the student allegedly had a reaction to 

service animal dander on school grounds.  Thus, the parents’ allegations are sufficient to 
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support a claim against the district sufficient to deny the district’s motion to dismiss the 

complaint at this juncture. 

 

Tip #21:   For students with disabilities that have an IEP or 504 Team, consider having 

that Team make the determination of whether the accommodation of allowing 

the animal will be made (rather than an Administrator, Superintendent or 

ADA/504 Coordinator).  Remember, however, that this is generally not an 

issue regarding FAPE and the animal is not written into the IEP or 504 Plan 

as a service. 

 

While the service animal issue is generally not an issue of FAPE for an eligible student with a 

disability, it is advisable that a “Team” should be making the “individualized” determinations that 

OCR and the DOJ appear to expect on this issue and that decisions are made by a group of people 

who know the most about the student and the student’s needs.  Those who have the most direct 

knowledge of the student and important circumstances do not typically include school agency or 

school administrators and may not even include the ADA or 504 Coordinator.   

 

See, e.g., Catawba Co. (NC) Schs., 61 IDELR 234 (OCR 2013).  Where the principal and 

Superintendent professed limited knowledge of what the student’s service animal did for the 

student, their inability to articulate their concerns about the dog’s effect on the student’s IEP goals 

likely stemmed from that lack of understanding.  Here, the district refused to allow the student 

with fetal alcohol syndrome spectrum disorder to use his service dog at school on the basis that its 

presence would “fundamentally alter the program and services of the school system” by interfering 

with the student’s IEP goals of becoming independent and learning to self-regulate.  Even if the 

district’s understanding of the “fundamental alteration” exception was correct and required 

examination of the student’s IEP, the district failed to establish a sufficient basis for the exclusion 

where the animal’s presence would further the IEP goals by preventing the student’s aggression, 

eliminating the need to place him in a “calming” tent and reducing the need for staff members to 

intervene.  The animal’s calming function would also help reduce the student’s physical aggression 

toward others, which had resulted in at least one incident where the student had harmed a classmate 

and teacher.  The dog was trained to redirect the student’s self-injurious behaviors by identifying 

when his anxiety levels rose and lying beside him to calm the student and prevent him from having 

a meltdown.  The dog also retrieved the student if he eloped.  The district agreed to take the steps 

outlined in a resolution agreement with OCR, including permitting the student to bring the dog to 

school.  See also, Colorado Springs (CO) Sch. Dist. #11, 56 IDELR 52 (OCR 2010) [OCR noted 

that district should have convened an IEP team meeting to address the service animal issue].  

  

A student’s IEP or 504 Team (or other knowledgeable group), while preferable for making these 

determinations, should understand that the question to be addressed is whether the school is going 

to make the accommodation of allowing the student to bring his/her service animal to school, not 

whether a service animal is a service necessary for FAPE.  Rarely would the question be whether 

this is needed to ensure that the student receives a free appropriate public education.  As a 

consequence, it would also be rare, in my view, for a service animal to be included as a service on 

a student’s IEP/504 Plan unless it truly is needed for the student to receive FAPE.  If the animal 

itself is necessary to ensure FAPE to the student, the district would be responsible for the provision 

of the dog, its care, training, etc.   
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See, e.g., In re: Student with a Disability, 115 LRP 20747 (SEA NY 2015).  District did not deny 

FAPE to a student with multiple disabilities when it refused to include the use of a service dog as 

an accommodation in his 2012-13 IEP.  Reversing the local hearing officer’s decision, the state 

review officer noted that including a service dog for the student was not necessary for the student 

to receive FAPE.  Rather, the service animal was merely one possible strategy for addressing the 

student’s disruptive classroom behaviors. In fact, the evidence showed that although the dog was 

trained to perform over 50 commands, it was not clear that the student’s inappropriate behaviors 

would be prevented through use of the dog.  In addition, the district properly opted to provide the 

student with a one-to-one aide, who was able to predict when the student would misbehave and 

could consistently redirect his conduct with the positive interventions outlined in his BIP. Finally, 

even if the presence of the service animal benefitted the student, the district had no obligation 

under the IDEA to provide him with the best education or maximize his potential. 

 

IEP teams should also consider meeting quickly when a parent asks for an IEP meeting to address 

a service animal issue:   

 

See, e.g., In re: Student with a Disability, 65 IDELR 57 (SEA IL 2014).  Waiting two months for 

the annual IEP review to meet and address service animal issues as requested by the parent 

constituted a denial of FAPE.  After the student’s teacher claimed that the dog was aggressive and 

improperly trained and the principal banned the dog from campus on multiple occasions, the parent 

withdrew her from the district and filed for due process.  To provide students with FAPE, IEPs 

must be reviewed and revised not less than annually, but also to address any new information 

provided by parents or to discuss a child’s anticipated needs.  Despite the parent’s new information 

and the child’s need for a service dog, the district refused to hold an IEP meeting right away.  This 

refusal denied the parent meaningful input and denied the student appropriate related services and 

accommodations, while also allowing for a dispute between the student and the teacher to escalate, 

leading to a denial of FAPE when the service dog was banned. Rather than waiting for the student’s 

annual IEP meeting, the team should have convened prior to the dog’s arrival and developed 

accommodations to integrate the student and her dog into the school setting.  

 

Additional Relevant Case Law and Agency Guidance on Service Animals 

 

Here is a case with respect to service dogs in training: 

 

Naegle v. Canyons Sch. Dist., 72 IDELR 99 (D. Utah 2018).  Though Utah law allows for 

nondisabled individuals to be accompanied by service animals in training, it is only allowed in 

public buildings and facilities such as stores, hotels and amusement parks.  The Utah service 

animal law’s list of public buildings and facilities does not include public school classrooms and 

its plain language cannot be read to require accommodations to nondisabled individuals with 

service animals in training to the same extent required for disabled individuals with service animals 

under the ADA.  In addition, this case is moot because the plaintiff here—a dog breeder who 

intended to donate the animal in question to a child with a disability after the dog had been trained 

in school with the breeder’s nondisabled daughter—has moved to a new district and the student 

no longer attends the high school that had excluded the dog.  In addition, the dog at issue is now a 

retired service dog. 

 

Other miscellaneous (but important) rulings: 
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Fry v. Napoleon Community Schs., 69 IDELR 116 (2017).  The IDEA’s requirement to exhaust 

administrative remedies prior to bringing money damages claims in federal court under Section 

504 or the ADA applies when the gravamen of the complaint is one for a denial of FAPE.  The 

Sixth Circuit’s analysis of the parents’ claims was overly broad in requiring the parents to exhaust 

the IDEA’s administrative remedies prior to suing for damages against a district that refused to 

allow a 5-year-old girl with CP to bring her service dog to school.  The exhaustion requirement 

applies only to claims involving the provision of FAPE, not just those with a connection to a 

student’s education.  In determining whether a complaint seeks relief for a denial of FAPE, lower 

courts should look to the substance of the pleadings rather than to specific language or labels used.  

Two hypothetical questions should be considered:  first, could the student assert the same claim 

against a public entity that was not a school, such as a public library?  Secondly, could an adult at 

the school assert the same claim against the district?  If the answer to both questions is yes, it is 

unlikely that the claim involves a denial of FAPE and, therefore, it does not have to be exhausted.  

Since neither party addressed the issue in this fashion, the case is remanded to the Sixth Circuit to 

consider whether the parents were seeking relief for a denial of FAPE or whether they had 

attempted to do so in the past. 

 

But see the subsequent decisions: 

 

E.F. v. Napoleon Comm. Schs., 73 IDELR 253 (E.D. Mich. 2019).  The parents are not required to 

exhaust IDEA remedies prior to seeking money damages under Section 504/ADA for the district’s 

refusal to allow their daughter to bring her service dog to school.  While the parents’ initial request 

for mediation may suggest that their claims related to the provision of special education services 

to their daughter, the parents explained that they requested mediation because it was the only 

option provided to them to dispute the service animal decision.  It was the school district that 

insisted on treating the service animal issue as an IEP issue, not the parents.  Rather, the parents’ 

correspondence to the district emphasized that they were not disputing their daughter’s educational 

program and were simply asking that the district accommodate the service dog at school.  Thus, 

their failure to exhaust IDEA remedies does not bar their 504/ADA claims and the parents can 

proceed with this case.  Note:  On September 25, 2019, the court ruled that it did not have sufficient 

information about why the district refused to allow the student to bring her service dog to school, 

so it cannot be decided on motion and will be decided by a jury.  75 IDELR 65 (E.D. Mich. 2019). 

 

An OCR opinion on service animals and the school bus: 

 

Cullman Co. (AL) Schs., 118 LRP 4838 (OCR 2017).  District violated Section 504 when the bus 

driver would not allow the student’s diabetic alert dog on the bus to go on a field trip with the 

student.  Despite the provision in the student’s 504 plan, the district’s transportation director 

advised the parent and school guidance counselor that the service dog was not allowed on the bus 

without a handwritten signed letter from the parent addressed and delivered to the superintendent 

requesting transportation for the service dog; an updated vaccination letter from a veterinarian; 

and a letter from a company certifying that the dog is a service animal.  District agreed to resolve 

the complaint by agreeing to provide the parent with a written notification that the child was 

permitted to bring his service dog on district property, including on school buses, conduct staff 

training regarding the law’s requirements, and offering counseling to the student to remedy the 

effects of the disability discrimination. 
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Non-FAPE Issue #2: Participation of Students with Disabilities in Nonacademic and 

Extracurricular Activities 

 

There are numerous OCR LOFs and court decisions that have been issued over many years with 

respect to the nondiscriminatory operation of nonacademic and extracurricular activities.  What is 

important is that schools remember that all activities and programs offered are subject to 504’s 

antidiscrimination provisions.  This includes athletics, after-school programs, field trips, proms, 

graduation ceremonies, transportation, etc. The relevant consideration under 504 related to 

participation in nonacademic and extracurricular activities is whether the student with a disability 

is “otherwise qualified” to participate in the activity because the student meets the essential 

eligibility requirements for participation with or without “reasonable accommodations.”  

 

 1. Athletics 

 

With respect to athletic programs specifically, OCR issued an important Dear Colleague Letter in 

January 2013 addressing the right of students with disabilities to participate in extracurricular 

athletics.  Dear Colleague Letter, 60 IDELR 167 (OCR 2013).  In this letter, OCR noted that 

because extracurricular athletics offer benefits such as socialization, fitness, teamwork and 

leadership skills, school agencies must make more of an effort to ensure that students with 

disabilities have an equal opportunity to participate in them and should not act based on 

generalizations and stereotypes about a particular disability. While students with disabilities do 

not have a right to join a particular team or play in every game, decisions about participation must 

be based on the same nondiscriminatory criteria applied to all prospective players.  In addition, 

school agencies have the obligation to offer reasonable modifications so that students with 

disabilities may participate. If a particular modification is necessary, the agency must offer it, 

unless doing so would fundamentally alter the nature of the activity or give the student with a 

disability an unfair advantage.  

 

It is important to remember, that with respect to these “Non-FAPE” activities, a student with a 

disability must be “otherwise qualified” to participate in the activity or program.  Fundamental 

alterations of the activity or program or its essential eligibility requirements are not required to 

provide equal access.  Some examples of relevant recent decisions in this area include the 

following: 

 

Clemons v. Shelby Co. Bd. of Educ., 76 IDELR 235 (6th Cir. 2020) (unpublished).  District court’s 

dismissal of parent’s 504 claim on behalf of 9th-grader with Asperger syndrome is reversed and 

remanded for further proceedings.  A high school tennis coach’s statement that he decided before 

tryouts that the student would not make the girls’ tennis team that year raises questions as to 

whether the district excluded the student because of her disability. To prevail on her claim, the 

parent must show that 1) the student has a disability; 2) the student was otherwise qualified to 

participate in the school’s tennis program; and 3) the coach denied the student a place on the team 

because of her disability. Under 504, an individual is “otherwise qualified” to participate in an 

activity if she can meet program requirements with or without reasonable accommodations. Given 

that the student had played tennis for three years and had won three games the year before, she 

might be “otherwise qualified” if she had accommodations to address her anxiety and difficulty 

with feedback. As for the student’s exclusion from the team, the coach’s statement that he decided 

before tryouts that the student would not make the team are important.  Where the coach cited the 

student’s difficulties with criticism, her uneasiness around him, and her “meltdown” during a 
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practice the previous year, all those behaviors are attributable to anxiety and Asperger syndrome. 

The fact that the student apparently performed poorly during tryouts is of no consequence, where 

she was treated differently from other players because the coach determined before tryouts began 

that she would not make the team.  While not making any findings on the merits of the parent’s 

Section 504 claim, the case is remanded to the district court for further proceedings. 

 

Brown v. Grove Unif. Sch. Dist., 71 IDELR 163 (E.D. Cal. 2018).  Former high school student 

with emotional disturbance has sufficiently plead claims for disability discrimination under 

Section 504/ADA.  While the court is not deciding whether the student was otherwise qualified to 

play varsity basketball, the student has clearly established that a disability exists and that he was 

excluded from the varsity basketball team.  Although the district contends that the student’s 

behavioral outbursts made him unfit for team membership regardless of whether they stem from 

the student’s ED, the district’s arguments go to the merits of the case and cannot be resolved on 

motion to dismiss.  The student has sufficiently alleged that he was excluded based upon his 

disability. 

 

 2. Day care, after-school and summer programs 

 

It has been OCR’s longstanding position that students with disabilities, including those with severe 

disabilities, cannot be categorically excluded for school agency programs like day care, after-

school or summer recreational programs.  Rather, school agencies are required by OCR to offer 

meaningful and equal access to such programs and may be required to offer extra supervision, 

including the assistance of a one-to-one aide, unless the provision of the aide would create an 

undue burden or alter the fundamental nature of the program. 

 

OCR Senior Staff Memorandum, 17 IDELR 1233 (OCR 1990). Qualified children with disabilities 

may not be categorically denied the opportunity to participate in noneducational programs based 

on their disabilities.  In addition, parents of children with disabilities may not be required to supply 

aides or babysitters during noneducational programs when the same requirement does not apply to 

parents of children without disabilities, and parents may not be charged more for noneducational 

programming than the parents of children without disabilities.   

 

K.N. v. Gloucester City Bd. of Educ., 74 IDELR 73 (D. N.J. 2019).  Under Section 504/ADA, the 

school district is required to provide the reasonable accommodation of a one-to-one aide who is 

supervised by a special education teacher to an elementary student with autism so that the student 

can meaningfully participate in its after-school program.  This is necessary when compared to the 

district’s offer to provide an unsupervised one-to-one aide, where the student has shown increased 

behavioral problems with an unsupervised aide, causing several of the aides to resign based on the 

behavioral problems. The parents’ requested accommodation is the only way for the student to 

meaningfully access the after-school program.  Now that the court has determined that the school 

district has violated Section 504 and the ADA, the parties are ordered to convene and determine a 

briefing schedule to address what remedies are appropriate under the law and whether damages 

are available (in whatever form). 

 

Chattahoochee Co. (GA) Sch. Dist., 6 ECLPR 26 (OCR 2008).  District violated Section 504 when 

it asked the preschooler’s grandmother to pay for an aide to accompany the child with CP during 

its after-school daycare program, where the district was responsible for providing any reasonable 

accommodations the child required to participate. Without consulting the grandmother or the 
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child’s preschool teacher, the district determined that the student could not participate in the 

program without a one-to-one aide, because he had difficulty walking, eating and toileting. The 

district has a duty to provide the related aids and services that the child requires to participate in 

the program, unless doing so would fundamentally alter the nature of the program or create an 

undue burden. There is no evidence that the presence of an additional staff member would 

fundamentally alter the daycare program, nor can the district show that the hiring of an aide would 

create a hardship. The hourly salary of an additional staff person is approximately $10-$12 per 

hour ($40-$48 per day), which would not amount to an undue financial burden.  Thus, the district 

discriminated against the child on the basis of disability and is directed to provide the services the 

child needs to participate in the after-school program. 

 

Wilson Co. (TN) Sch. Dist., 60 IDELR 111 (OCR 2012).  The fact that the district believes that the 

kindergartner with autism may need a one-to-one aide to attend its after-school “Kid’s Club 

Program” is not a valid excuse for refusing the child access to the program.  ADA Title II 

regulations mandate that districts reasonably modify their policies, practices and procedures to 

make services and programs equally accessible to students with disabilities, unless such 

modifications would fundamentally alter their programs. The meaningful and equal access 

requirement also applies to voluntary district programs like day care, after-school and summer 

recreational programs. While the district argued that the child’s behavioral issues made the 

extensive supervision of an aide necessary for participation in the after-school program, none of 

the program personnel examined the child’s current IEP to determine what accommodations he 

may have actually needed to participate in the program. The IEP did not state that the kindergartner 

needed a one-to-one aide. In addition, evidence showed the program had a fund balance of more 

than $400,000 for the school year and, with close to 1,400 students enrolled, the costs of hiring 

additional staff members could have been easily absorbed with a minimal increase in program fees. 

Thus, the student's participation in the program with or without an aide would not have 

fundamentally or substantially altered the nature of the program or caused the district an undue 

financial burden. Accordingly, the district’s exclusion of the child constituted disability 

discrimination.  

 

Winslow Twp. (NJ) Sch. Dist., 48 NDLR 100 (OCR 2013).  District dropped its policy of charging 

parents an extra $10 per hour for additional care for special and behavioral issues for students with 

disabilities in its before- and after-school programs after an OCR complaint was filed.  The 

regulation implementing Section 504 at 34 CFR 104.38 provides that a school agency that provides 

before- or after-school care may not, on the basis of disability, exclude qualified persons with 

disabilities and shall take into account the needs of such persons in determining the aid, benefits 

or services to be provided.  Parents of children with disabilities may not be charged more than the 

parents of nondisabled children are charged for their children's participation in the program. 

  

OCR has found that charging parents for extra services is a violation of 504/ADA, even where the 

school agency does not directly operate the day care or after-school program. 

 

Evesham Twp. (NJ) Sch. Dist., 57 IDELR 264 (OCR 2011).  District discriminated against a 

student with autism when it conditioned her admittance to its day care program on the parent’s 

payment for a necessary aide and behaviorist. The district’s argument that it was not obligated to 

pay for the extra services because it did not operate the day care program is rejected.  34 C.F.R. § 

104.4 contemplates that a district providing any service through contractual, licensing or other 

arrangements may not deny a qualified child with a disability the opportunity to benefit from the 
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service. Here, the district provided direct and indirect financial support and other support to the 

day care program. Specifically, it advertised the program on its website, paid the program’s 

employees, allowed the service to be available in all of its elementary schools and absorbed certain 

expenses the day care program could not.  In addition, and pursuant to policy and 34 C.F.R. § 

104.38, qualified children with disabilities may not essentially be excluded from noneducational 

programs, like day care, by a district’s refusal to take into account their need for aids or services. 

OCR policy further provides that parents of children with disabilities may not be required to pay 

for aides and babysitters to care for their children when the parents of nondisabled children are not 

so required. Finally, the district’s position that having to pay for an aide for the student constituted 

an undue financial burden is not persuasive.  Clearly, the district had a more than ample budget 

that could easily provide an aide and services for the student. Thus, the district's refusal to pay for 

the student's one-to-one aide and behaviorist deprived the student of an equal opportunity to 

participate in the day care program. 

 

 3. Field trips 

 

Prior to COVID, it was common to be asked about access to field trips and other school excursions.  

According to OCR, school agencies must provide students with disabilities the related aids or 

services that they need in order to equally participate in field trips.  Parents of students with 

disabilities cannot be required to accompany their children on field trips. 

 

South Lyon (MI) Comm. Schs., 54 IDELR 204 (OCR 2009).  District violated 504/ADA 

when it conditioned the ED first grader’s attendance of a field trip to a science museum 

upon his mother’s agreement to be a chaperone.  The district agreed to clarify on the 

student’s IEP that participation in field trips will not be conditioned on parent participation. 

 

But what if the parents assert that they have a right to attend a field trip as an accommodation? 

 

Mendon-Upton Regional Sch. Dist., 119 LRP 19180 (SEA Mass. 2019).  While inviting 

parents of a student with severe peanut and tree nut allergies to chaperone a field trip to see 

a play may be a good practice, the district’s refusal to include them did not deny FAPE 

under 504.  Specifically, the district’s safety plan was adequately designed to protect the 

student where its content reflects careful attention to the severity of the student’s allergies, 

her doctors' recommendations and the parents’ concerns.  Because the district addressed 

the child’s needs such that she could safely participate in the trip, it was not a violation of 

504 to exclude the parents. Thus, the parents’ motion to chaperone the trip is denied. 

 

Non-FAPE Issue #3: 504 Enforcement Avenues and Remedies:  OCR Complaints v. 

Court Filings 

 

There are two primary but different routes that parents most often use to enforce the provisions of 

Section 504 and to seek relief for violations of those provisions by schools: 1) Filing a formal 

complaint with the Office for Civil Rights or 2) initiating formal litigation in a court of proper 

jurisdiction—usually in federal court in instances of alleged student discrimination. 

 

It is important to note that when parents have 504 complaints, it is more often the case that they 

file them with OCR than in court. With respect to “504-FAPE” issues, however, such as conducting 

evaluations and making determinations about disability and 504 Plans, it has been OCR’s long-
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standing position that it will not overrule a decision regarding whether a student has a disability 

(or, as OCR calls it, “eligibility”) or whether a student needs 504 services, as long as the school 

agency made the decision in accordance with established and appropriate procedures under Section 

504.   

 

OCR Senior Staff Memorandum, 19 IDELR 891 (OCR 1992).  Where a school agency has 

found a child ineligible for 504 services and the parent files an OCR Complaint, OCR is to 

investigate only whether the school agency conducted an evaluation under 504 and 

decided, as a result of that evaluation, that the child did not have a disability under 504. 

 

This would not be the case in a court proceeding.  Courts do not necessarily defer to school district 

procedures and outcomes of the implementation of those procedures and will look more at and 

review the evidence as to whether a disability exists and whether a student may need services under 

Section 504.  While this may be the case, there are very few “504 FAPE” cases filed in court. 

 

If parents are seeking relief in the form of some kind of “money damages” for a 504 violation, it 

is highly unlikely that those will be obtained via the filing of an OCR Complaint.  More often than 

not when an OCR Complaint is filed, OCR offers school agencies the opportunity to enter into a 

Resolution Agreement to remedy a potential violation of Section 504, most of the time without a 

formal finding of a violation of the law.  Even when the school district may believe it has done 

nothing wrong, it is often viewed the “path of least resistance” to agree with OCR’s proposed 

resolution rather than to fight, especially since OCR can/will seek (and has sought in some 

situations) to remove all federal financial assistance from a school district that outright refuses to 

comply with Section 504 or to engage in corrective action ordered necessary by OCR.   

 

In cases where a school district agrees to resolve an OCR Complaint, the remedy is typically not 

a “big deal” for the district.  For example, it is often the case in the resolution process for a district 

to agree to something like the development, review or revision of its 504 procedures or the 

convening of a 504 (or IEP) team in order to consider whether a student is entitled to compensatory 

or additional services if proper procedures were not followed.  It is also often the case that OCR 

will order school staff training on certain 504 compliance issues and require agreement from the 

school district that it will not retaliate against the person who filed the OCR complaint.  Again, 

this is typically not a “big deal” for schools. 

 

Although it is extremely rare and reserved for extraordinary circumstances, OCR can order relief 

in the form of “money damages.” However, parents who are seeking money damages as a form of 

relief for a violation of Section 504 (FAPE or non-FAPE related) will typically seek those in court 

where such damages will be available if sufficient bad faith, intentional, willful or even deliberate 

indifference on the part of the school district is shown.  

 


